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Court of Appeals of the District of Columbia 

No. 5833. | 

Maude S. McLemore, Appellant, 

vs. 

John F. Maury. 

_ i 

i 

a Supreme Court of the District of Columbia. 

In Equity. 

No. 51219. 

i 

Maude S. McLemore, Plaintiff, 

vs. 

John F. Maury and Otto B. McLean, Defendants. 

United States of America, 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tile following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

1 Second Amended Bill. 

Filed December 2, 1930. i 

In the Supreme Court of the District of Columbia. 

Equity. No. 51219. j 

Maude S. McLemore, Plaintiff, 

vs. | 

John F. Maury, Otto B. McLean, Defendants. 

Permission having first been secured to file! and serve 
this amended bill of complaint, the above named plaintiff 
alleges as follows: 

1. That at all times hereinafter mentioned slie was and 
now is a resident in the District of Columbia and is a citizen 


i 

i 
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of the United States and brings this suit in her own right 
against the above named defendants jointly and severally 
as copartners and co-adventurers in their respective rights. 

2. That the above named defendant Otto B. McLean is a 
citizen of the Uhited States and at the time of the matters 
hereinafter detailed was a resident in the District of Colum¬ 
bia but is now temporarily residing in the town of Great 
Neck, Long Island, New York and is sued herein in his own 
right and as copartner with the defendant, the above named 
John F. Maurv. 

3. That the above named defendant, John F. Maury is a 
citizen of the United States and a resident of the District, 
of Columbia and is sued herein in his own right and as a 
copartner with said defendant, the above named Otto B. 
McLean. 

4. That at the times hereinafter mentioned the defend¬ 


ants were and for several years prior thereto had been co¬ 
partners engaged in tlie real estate business in the 
2 District of Columbia, which business among other 
activities included the buying of real estate prop¬ 
erties on their own behalf and selling the same for profit 
and gain. 

5. That on of about the First day of February, 1927, 
the defendants as co-partners as aforesaid and pursuant 
to an express agreement between themselves entered into 
negotiations for the purchase of a tract of land and build¬ 
ing thereon commonly known and designated as premises 
No. 1514 K Street, Northwest, Washington, District of 
Columbia, for the agreed purpose of managing controlling, 
leasing rooms therein for offices, and places of business, 
and ultimately reselling said building at a profit, which 
profit was to be shared and distributed by and between 
said defendants. 


6. That pursuant to said co-partnership and the agree¬ 
ment between themselves the defendants obtained from the 


owner thereof a contract for the purchase of said premises 
upon the terms, as the plaintiff is informed and believes 


and therefore avers as 


follows: 


at and for the price of One 


Hundred and Twenty Five Thousand Dollars ($125,000.00) 
of which there Would be a cash payment of Twenty Thou¬ 
sand Dollars ($20,000.00) and the balance would be pro¬ 
vided for by the assumption by the defendants or whom- 
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soever they might designate to take title, of the then exist¬ 
ing liens and incumbrances on and against said land and 
premises, amounting to a sum equal to said! unpaid pur¬ 
chase money. That pending the payment of sjaid cash bal¬ 
ance of Twenty Thousand Dollars ($20,000.00) the parties 
to said contract agreed to and did place the deed convey¬ 
ing said premises in the hands of a person I not a party 
to said transaction, in escrow, the delivery bf said deed 
to the defendant being conditioned upon thej payment of 
said sum of Twenty Thousand Dollars ($20,000.00). That 
said deed did not purport to convey said property to the 
defendants or either of them, but to another party un¬ 
known to the plaintiff, it being understood and 
3 agreed that said other party should take title for 
the use and benefit of the defendants find as their 
agent under conditions described in the real estate par¬ 
lance as a “straw man.” 

7. That pursuant to said contract of purchase the defend¬ 
ants did pay the sum of Ten Thousand Dollars! ($10,000.00) 
to the purchaser but were unable or unwilling! to raise the 
additional Ten Thousand Dollars ($10,000.00) jneeessary to 
consummate said transaction. That thereafter said de¬ 
fendants being unable or unwilling, to raise the said sum 
approached the plaintiff by and through thje defendant 
Otto B. McLean, acting as the duly authorized agent of 
said partnership and joint adventurers and asked the 
plaintiff to invest the sum of Ten Thousand Dollars 
($10,000.00) in said enterprise, and promised land agreed 
to repay the plaintiff said sum and one-third ojf the profits 
which would be realized from said venture. 

8. That on to wit the 28th dav of February, 1927, the 
plaintiff relying upon said representations paid to the de¬ 
fendants said sum of Ten Thousand Dollars |($10,000.00) 
upon the terms and conditions aforesaid and idid thereby 
become and was a co-partner and joint adventurer with 
said defendants in said enterprise and entitled to receive 
her proportionate share of the profits therefrom. 

9. That by the receipt of said sum of money from the 
plaintiff the defendants were enabled to consummate said 
transaction, and did thereafter receive from tjme to time 
sums of money as revenues, from said building, by way 
of rentals and other sources therefrom in amounts unknown 
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to the plaintiff. That thereafter said premises were re¬ 
sold by the defendants the price being unknown to the 
plaintiff, but she is informed and believes and therefore 
avers at a large profit. 

10. That said plaintiff has not received from the 

4 defendant or either of them, the said sum of Ten 
Thousand; Dollars ($10,000.00), or any sums re¬ 
ceived bv said defendants bv wav of revenues from said 
building, or profits arising from said transaction, or any 
sum whatsoever and said defendants have severally and 
finally refused to pay the plaintiff the said sum or sums 
or to account to her after demand concerning the same. 

Wherefore, the premises considered, the plaintiff prays, 

1. That process may issue to the defendants requiring 
each of them to appear and answer the exigencies of this 
Bill of Complaint. 

2. That the defendants and each of them mav on their 

several oaths answer this bill and discover and set forth 

in detail the amount of monev received bv them or either 

• • 

of them on account of said transaction. 

3. That an accounting be had between the plaintiff and 

the defendants and that such decree mav be entered against 

the defendants or either of them as the court may require, 

for such sum or sums of monev as mav be found to be 

• * 

due the plaintiff by reason of the matters and things here¬ 
inbefore set forth. 

4. That the plaintiff may have such other and further 
relief as the nature of the case mav require. 

MAUDE S. McLEMORE. 
EDMUND BURKE, 

LUCIUS Q. C. LAMAR, 

Attorneys for Plaintiff. 

United States of America, 

District of Columbia , ,s\v; 

Edmund Burke, being first duly sworn on oath, deposes 
and says that he is the Attorney for Maude S. McLemore, 
the Plaintiff in the above entitled cause and that said 
Plaintiff is absent from the District of Columbia. That 
he has read the foregoing amended bill of complaint and 
knows the contents thereof and verilv believes the 

5 facts stated therein to be true. 

EDMUND BURKE. 
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Subscribed and sworn to before me this 2d| dav of Dec., 
1930. ! 


[seal.] 


GEORGE ELLIS WOOD, 

Notary Public, D. C . 

MAUDE S. McLEijlORE. 


Subscribed & sworn to before me this 12th! day of Jan¬ 
uary, A. D. 1931. 

FRANK E. CUNNINGHAM, 

! Clerk , 

By H. B. dertzbaugiiJ 

Apst. Clerk. 

i 

I 

(i Separate Answer of the Defendant John\F. Maury to 
the Second Amended Bill of Com plaint. 

Filed January 10, 1931. i 


To the Supreme Court of tlie District of Columbia, holding 
an equity court: 

The defendant, John F. Maury, now and at all times 
hereafter saving to himself all and all manner of benefit or 
advantage of exception or otherwise that canj or may be 
had or taken to the many errors, uncertainties! and imper¬ 
fections in the said second amended bill of eoihplaint con¬ 
tained, for separate answer thereto, states as follows: 

1. He admits the allegations of the first paragraph of 
said bill, except that he says he was not a cc-partner or 
co-adventurer with the defendant Otto B. McLcfan. 

2. lie admits that the defendant Otto B. McLean is a 

citizen of the United States and was formerly a resident 

* 

of the District of Columbia, but denies that the ^aid defend¬ 
ant McLean was at any time a co-partner of thisj defendant. 

3. He admits the allegations of the third paragraph of 
said bill, except that Ik* denies that this defendant was a 

co-partner of the defendant McLean. 

7 4. He denies the allegations of the fourth para¬ 

graph of said bill and says that no partnership ever 
existed between this defendant and the defendant McLean. 

5. He denies the allegations of the fifth paragraph of 
said bill. i 
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Further answering said fiftli paragraph, this defendant 
says that he purchased on the 11th day of December, 1926, 
a one-third undivided interest as a tenant in common with 
tlie defendant McLean and with Frank B. Ghiselli, each of 
whom was also the owner of a one-lhird undivided interest, 
as tenants in common, in and to the premises Xo. 1514 K 
Street, Northwest; and this defendant denies that any 
partnership or joint adventure existed between him and 
said defendant McLean and with said Ghiselli or either 
of them. 

6. This defendant denies the allegations of the sixth 
paragraph of said bill. 

Further answering said sixth paragraph, this defendant 
states that on or about the lltli day of December, 1926, the 
said Otto B. McLean requested this defendant and Frank 
B. Ghiselli to join him in the purchase of the premises Xo. 
1514 K Street, Northwest, in the Citv of Washington; that 
this defendant delivered to the said McLean the sum of 


Eight Hundred and thirtv-three dollars and thirtv-three 
cents ($833.33) as part payment for a one-third interest in 
the proposed purchase and the said Ghiselli likewise de¬ 
livered to the said McLean the like sum of Eight hundred 
and thirty-three dollars and thirty-three cents ($833.33) as 
part payment for a one-third interest in the proposed pur¬ 
chase, and the said defendant McLean made a deposit of 
Two thousand five hundred dollars ($2,500.00), which was 
a part of the purchase price, with the then owner of said 
property Xo. 1514 T\ Street, Northwest, and obtained a 
written contract from said owner agreeing to sell said 
S property to Harvey L. Randall; that the said Ran¬ 
dall on the same dav, to wit, December 11, 1926, as¬ 


signed the said contract of purchase to the said McLean, 
said Ghiselli and this defendant as actual purchasers of 
the property, in equal shares; that the said contract pro¬ 
vided, among other things, that the property was sold for 
Ninety-three thousand two hundred and five dollars ($93,- 
205.00), subject to a first deed of trust of Fifty thousand 
dollars ($50,000.00) and a second deed of trust of Twenty- 
three thousand two hundred and five dollars ($23,205.00) 
and a cash payment of Twenty thousand dollars 
($20,000.00), and that the said sale should be consummated 

within sixtv davs; that thereafter, to wit, on the 16th dav 
• • * 

of February, 1927, Julius I. Peyser, for and in behalf of 
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his wife Miriam T. Peyser, paid and delivered to the said 
McLean, with the consent of this defendant and of said 
Ghiselli, the sum of Five thousand dollars (|$5,000.00) for 
a one-fourth undivided interest in and to thelsaid property 
and on the same day the said Ghiselli paid to the said 
McLean a like sum of Five thousand dollars ($5,000.00) 
for a one-fourth undivided interest therein!; and shortly 
thereafter this defendant and the said McLean on, to wit, 
the 23rd day of February, 1927, borrowed from the said 
Peyser, or from a banking- institution of which he was an 
officer, the sum of Ten thousand dollars ($10,000.00) repre¬ 
sented by a promissory note made by Harvey L. Randall 
and endorsed bv this defendant and bv the said defendant 
McLean, and that the said sum of Ten thousand dollars 
($10,000.00) so borrowed and represented by said note was 
paid to the vendor of said property as a paijt of the cash 
purchase price thereof and said Peyser received two of the 
four notes secured by a third deed of trust upon said prop- 

ertv in the total amount of Twentv thousand dollars 
• * 

9 ($20,000.00), represented by four promissory notes 

dated February 9, 1927, of Five thousand dollars 
($5,000.00) each, two of said Five thousand dollar 
($5,000.00) notes being attached to the afeirementioned 
note for Ten thousand dollars ($10,000.00), wjhich was en¬ 
dorsed by this defendant and by the said defendant Mc¬ 
Lean, one of said Five thousand dollar ($5,()00.00) notes 
being the property of this defendant and tliej other being 
the property of the said McLean and held as collateral 
security for the payment of said Ten thousand dollar 
($10,000.00) obligation, and the remaining two notes of 
Five thousand dollars ($5,000.00) each were delivered and 
made pavable to the said Miriam I. Pevser and the said 
Ghiselli to represent their respective one-fourth interests 
in the cash purchase price of the property; a|nd the legal 
title to said property was thereupon placed jin Julius I. 
Peyser as Trustee for Miriam T. Peyser, his wife, one- 
fourth; for the said defendant McLean one-fourth; for the 
said Ghiselli one-fourth and for this defendant! one-fourth; 
as tenants in common, subject to the said three deeds of 
trust. 

7. For answer to the seventh paragraph of said bill this 
defendant denies the allegations thereof; and this defend¬ 
ant denies that the purchasers of said property Jwere unable 
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or unwilling to raise any portion of the purchase price of 
said property; and he denies that the defendant McLean 
was the agent of this defendant; he denies that he was a 
partner or joint-adventurer with said defendant McLean; 
he denies that the said defendant McLean was in anv man- 
ner authorized or empowered to make any such alleged 
agreement with the plaintiff; he denies that he directly or 
indirectly borrowed or received from the plaintiff the sum 
of Ten thousand dollars ($10,000.00) or any other sum of 
monev upon anv agreement made with her directlv or in- 
directly whereby he is alleged to have promised and agreed 
to return the said sum and one-third of the profits arising 
from the purchase and sale of said property, or for any 
interest in the said property or in any profits arising 
therefrom. 

10 8. This i defendant denies the allegations of the 

eighth paragraph of said second amended bill, and 
he denies that tlie plaintiff paid to this defendant or to this 
defendant and the said defendant McLean, the sum of Ten 
thousand dollars ($10,000.00), or any other sum of money 
whatsoever: and he denies that the plaintiff paid the sum 
of Ten thousand dollars ($10,000.00) to the defendants and 
that she thereby, or in any manner, did become or was a 


co-partner and joint adventurer with the defendants; or 
acquire or have any right, title or interest in and to the said 
property: to the contrary, this defendant says that the said 
property was acquired, purchased and paid for by the said 
defendant McLean, this defendant, the said Ghiselli and 
said Peyser, as tenants in common, in equal one-fourth 
shares, and that the same was bought and paid for with 
the moneys of said McLean, Ghiselli, Pevser and this de- 
fendant, as set forth in the sixth paragraph of this answer; 
and that the said property was conveyed to said Julius I. 
Peyser by deed bearing date on, to wit, the 17th day of 
February and recorded February 18, 1927 in Liber Xo. 59b0 
at folio 350 of the Land Records of said District, and the 
said Peyser, Trustee, executed and delivered on February 
17, 1927, to each of the said Miriam 1. Peyser, Frank B. 
Ghiselli, the defendant McLean and to this defendant a 


declaration of trust reciting that he, said Peyser, held the 
title to said property in trust for the said four named per¬ 
sons, as tenants, in common, in the proportions of one- 
fourth each, as the contributors to the purchase money 
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thereof; and he denies that the plaintiff hadj or has any 
right, title or interest therein, or any interest in the profits 
that might have been or were derived therefrom. 

9. This defendant denies the receipt of any sum of money 
from the plaintiff, and he denies that by the payment of any 

money by the plaintiff to this defendant the said pur- 

11 chase was consummated; this defendant denies that 
any profit was received by him as revenue or rentals 

of said property, but he admits that the said property was 
sold and conveyed by the said Peyser, as Trustee, at a profit 
over the purchase price of said property, and says that he 
received his proportion of said profit, the said property hav¬ 
ing been sold for the sum of One hundred and ten thousand 
dollars ($110,000.00). 

10. Answering the tenth paragraph of said bill, this de¬ 
fendant admits that he has paid the plaintiff nothing what¬ 
soever of the profits arising from said transactions, and 
that he has refused to pay her anything, becausb he owes her 
nothing whatsoever, and never had any knowledge or no¬ 
tice that the plaintiff claimed anything from him, or that 
she claimed or had any interest in said property or any 
claim of right to share in the profits thereof until the 11th 
day of March, 1930, a few days prior to tlie filing of the 
original bill of complaint herein. 

Further answering said amended bill, this defendant says 
that he bought and paid for a one-fourth undivided interest, 
as tenant in common, in said property at No. Ibj4 K Street, 
Northwest, the title to which was taken in the name of said 
Julius I. Peyser, as Trustee; that this defendant paid in 
full the note given for the money borrowed from the said 
Peyser and used in the purchase of the one-fourth interest 
of the said defendant McLean, and this defendant thereafter 
became the owner of the one-fourth interest of said McLean 
by purchase and assignment for full value and this defend¬ 
ant also became the owner of the one-fourth interest of said 
Miriam T. Peyser by purchase for full value, and at the time 
of the sale and conveyance of said property by the said 
Peyser, this defendant was the owner of a t^ree-fourths 
interest therein with the said Frank B. Glhiselli, who 

12 was owner of the remaining one-fourth Interest, as 
tenants in common, and this defendant was purchaser 

for full value without anv knowledge, notice dr informa- 

2—5833a 
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tion that the plaintiff had or claimed any interest in said 
property or in the proceeds of sale thereof, or that the plain¬ 
tiff had or claimed am* lien thereon or anv claim or right 
whatsoever in or to the said property, the proceeds of sale 
thereof or any part of the profits arising from the sale 
thereof. 

Further answering said amended bill this defendant 
states that the title to said property was taken in the name 
of said Randall, who executed and placed upon the records 
the said third deed of trust thereon to secure said four notes 
of Five thousand dollars ($5,000.00) each and immediately 
conveyed said property to said Julius I. Peyser in trust to 
hold the same for Miriam I. Peyser, Frank B. Ghiselli, this 
defendant and the defendant McLean, as tenants in com¬ 
mon, to each of whom said Julius I. Peyser, Trustee, issued 
and delivered his declaration of trust; and one of said Five 
thousand dollar ($5,000.00) notes was delivered to each 
of said tenants in common in evidence of the sums of Five 
thousand dollar^ ($5,000.00) each had contributed to the 
purchase price of said property, the said two notes for Five 
thousand dollars ($5,000.00) each belonging to this defend¬ 
ant and the defendant McLean being actually delivered to 
the said Julius I. Peyser as collateral security for the note 
of Ten thousand dollars ($10,000.00) of said Randall en¬ 
dorsed bv this defendant and bv said McLean and which 
% • 

note for Ten thousand dollars ($10,000.00), with interest, 
was afterwards paid by this defendant, the said defendant 
McLean paying no part thereof, and this defendant ac¬ 
quired the said note of Five thousand dollars ($5,000.00) 
belonging to the said McLean without knowledge or notice 
of any defense thereto or outstanding equity, or of any 
claim of the plaintiff. 

13 And this defendant further states that the full 
sum of Twenty thousand dollars ($20,000.00) cash 


payment required according to the contract of sale was 
paid by the said four owners of the property, to wit: the 
said Miriam I. Peyser, Frank B. Ghiselli, this defendant 
and the defendant McLean, each paying Five thousand 
dollars ($5,000.00) and so far as this defendant knew or 
had anv knowledge, notice or information the total sum of 
Twenty thousand dollars ($20,000.00) required to be paid 
for the purchase of said property in cash was actually paid 
by the said four parties and by no other person and this 
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defendant denies any knowledge, notice or j information 
whatsoever as to the plaintiff paying any money to the said 
McLean or contributing to the purchase of sjud property 
in any manner whatsoever and this defendant denies that 
the said McLean or the said plaintiff ever info|rmed him or 
any one connected with the said transaction that she had 
contributed any money thereto, the first knowledge, notice 
or information of anv such alleged claim on liehalf of the 
plaintiff having been made to this defendant onjor about the 
lltli day of March, 1930, by the plaintiff's attorney. 

Further answering said amended bill tliij* defendant 
says that the said property was sold by sajid Julius I. 
Peyser, Trustee, to the Georgia Realty Company for One 
hundred and ten thousand dollars ($110,000.00)! on or about 
the month of March, 1928, and that this defendant having- 
contributed and paid for his one-fourth interest!in the prop¬ 
erty and having also purchased, paid for and; become the 
owner of the one-fourth interest of the defendant McLean 
and having also purchased from the said Miriam !. Peyser 
her one-fourth interest in the property, this defendant was 
the owner at the time of said sale of a three-fourths undi- 

i 

vided interest in said property, the said Frank B. 
14 Ghiselli being the owner of the remaining one-fourth 

interest, as tenants in common, and upon the sale of 
said property the said Julius I. Peyser, as ^Trustee, re¬ 
ceived Thirty-three thousand and eighty-nine jdollars and 
nine cents ($33,089.09), which included the Tjventv thou¬ 
sand dollars ($20,000.00) contributed by the f<j>ur original 
tenants in common and of which amount this defendant re¬ 
ceived three-fourths and the said Ghiselli received one- 
fourth. 

Further answering said amended bill this defendant savs 
that tin* plaintiff ought not to have and maintain her said 
claim as alleged in her hill against him, becausejhe says the 
same is barred by the Statute of Limitations and that if any 
action has accrued to her it was more than three! years next 
before the bringing of this suit and, further, tliat the said 
plaintiff is barred by her laches from any relief in a court 
of equity: and, further, that this court has no .jurisdiction 
in equity because the plaintiff has, if she is entitled to any 
relief at all a plain, adequate and complete remedy at law; 
and this defendant says that the plainliff has jio right to 
maintain any case against him because the allegjed contract 
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or agreement was not in writing as required by the statute 
of frauds; and, further, that the plaintiff has not made or 
stated in her said amended bill anv such case as entitles 
her to any relief in this court against this defendant; and, 
further, because her said amended bill is defective for want 
of necessary parties, the said Julius I. Peyser, Trustee as 
aforesaid, Miriam 1. Peyser and Frank B. Ghiselli. 

And having fullv answered, etc. 

JOHN F. MAURY. 

RALPH P. BARNARD, 

GUY li. JOHNSON, 

Attorney* for Defendant Joint F. Maury. 
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District of Columbia. To icif: 


I, John F. Maury, being first duly sworn on oath depose 
and sav that I have read the foregoing answer bv me sub- 
scribed and know the contents thereof; that the facts 
therein stated of my own personal knowledge arc* true and 
those stated on information and belief, I believe to be true. 

JOHN F. MAURY. 

Subscribed and sworn to before me this 15th day of Janu¬ 
ary, 1931. 

[notarial seal.] JOHN \Y. WOOD, 

Notary Public , D. C. 
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Order Calendaring Cause for Trial. 
Filed February 9, 1931. 


The Clerk of said Court will calendar the above entitled 
cause for the next term of court. 

L. Q. C. LAMAR, 
Attorney for Plaintiff. 


17 Decree. 

Filed March 22, 1932. 

**#:*#** 

This cause came on to be heard at this term of Court upon 
the pleadings and testimony, and having been argued by 
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counsel for the plaintiff and the defendant John F. Maury, 
and being- submitted to and considered by the Court, it is, 
this 22nd dav of March, A. 1). 1932, 

Adjudged, ordered, and decreed that the Second Amended 
Bill of Complaint filed herein be, and the same jis hereby dis¬ 
missed, with costs to the defendant John F. ^laurv. 

DANIEL W. O’DONOOHUE, 

Justice. 

Mch. 22nd, 1932. j 

i 

From this decree an appeal is noted to the Court of Ap¬ 
peals of the District of Columbia and bond fixed at $100.00 
or $50.00 cash deposit. 

DANIEL W. O’DONOqHUE, 

Justice. 

| 

18 Finding - of Fact. 

Filed March 24, 1932. 

* * * * *•• ! * 

I 

I 

This cause came on to be heard at this teipn of Court 
upon the pleadings and evidence adduced by tile respective 
parties, and the Court finds the facts to be as! follows: 

1. That on the 10th day of December, 192|S, a written 
contract was entered into by which one Harry |A. Kite, the 
then owner, agreed to sell a certain parcel of! land in the 
City of Washington, District of Columbia, described as lot 
810, square 199, improved by premises 1514 K Street, N. W., 
to Harvey L. Randall, for the sum of Ninety Three Thou¬ 
sand Two Hundred and five dollars ($93,205.00), the pur¬ 
chaser being required to pay Twenty Thousand Dollars 
($20,000.00) in cash, the amount over and above the then 
existing encumbrance on said property, of which Twenty- 
five Hundred Dollars ($2500.00) was paid at jthe time of 
the signing of the contract. And it was further provided by 
the contract that the purchaser was required tp make full 
settlement within sixty (00) days from the date of ac¬ 
ceptance of the contract by the owner, i. d. December 

19 11,1920. That the said Harvey L. Randall, in taking 
title to said property in his name was acting for and 

on behalf of Otto B. McLean, John F. Maury and Frank E. 
Ghiselli; the real parties in interest, each of tlid three par- 


j 

i 


i 
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lies contributing one-third i. e. Eight Hundred Thirty-three 
Dollars and Thirty-three cents ($833.33) of the aforesaid 
deposit of $2,300.00. That settlement was not made within 
the sixty day period provided in the said contract and that 
settlement was actuallv made on Eehruarv 28, 1027. 

That prior to the date of settlement Julius I. Peyser, pur¬ 
chased a one-fourth interest in said property in the name 
of his wife with the consent of the other parties and on 
the 16th day of February, 1027, he paid Otto B. McLean 
the sum of Five! Thousand Dollars ($5000.00) and on or 
about the same date Frank E. (1 hiselli paid the defendant 
Otto B. McLean the sum of Five Thousand Dollars 
($5000.00), both payments being made with the knowledge 
and consent of the defendant John F. Maurv and about the 

same date or shortlv thereafter the said Maurv, McLean 

• •• ' 

and Ghiselli each received back the amount of their respec¬ 
tive deposit i. e. $833.33. 

That on or about February 23, 1027, John F. Maury and 
Otto B. McLean borrowed the sum of Ten Thousand Dol¬ 
lars ($10,000.00)!from the Security Savings and Commer- 
cial Bank, and gave their joint promissory note to said 
bank in said sum; that thereupon said sum was placed to 
the credit of Julius I. Peyser and on February 24, 1027, 
the said Peyser made his check payable to the order of the 
Columbia Title Company in said sum of $10,000.00 and 
caused same to be delivered to the said Title Company, said 
check representing the proceeds of said loan and the same 
was a part of the purchase money paid for said property 
as shown bv the! records and accounts of said Title Com- 
pany. That on the 24th day of February, 1027, the said 
Otto B. McLean gave his check drawn on the District Xa- 
tional Bank payable to the said Title Company in the 
20 sum of Seven Thousand Seven Hundred Thirty-Four 
Dollars and Twenty-seven cents ($7734.27) but said 
check was not paid by the bank on which it was drawn. 

That on the 2Sth day of February, 1027, the defendant 
Otto B. McLean told the plainti IT that she would have a 
one-fourth interest in the purchase and resale-of promises 
1514 I\ Street, Northwest, for the sum of $10,000.00 and on 
the same date the plaintiff Maude S. McLemore at the in¬ 
stance of the Defendant Otto B. McLean withdrew the sum 
of $10,000.00 from AV. B. Hibbs & Co., by two checks pay¬ 
able to her order, one in the sum of $7S00.00 and the other 
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in the sum of $2200.00. That she endorsed |tlie check for 
$7800.00 to the Columbia Title Company and went on the 
same day to the said Title Company together with the de¬ 
fendant McLean, Harvey L. Randall, Ralph Benton and 
Martin J. Quigley, the last three being employees of Maurv- 
McLean Inc., and caused said check to be deposited with 
said Title Company. That said sum of $7800.00 formed a 
part of the purchase price of said property as appears 
from the record and accounts of said Title Company. The 
Court finds that this payment was without t|ie knowledge 
of Maury, Peyser or Ohiselli. That said check of $2200.00 
did not go to the said Title Company but wa| endorsed in 

blank bv her and delivered to Otto B. McLean who endorsed 

*■ 

same to the defendant John F. Maury who indorsed and 
deposited same to his account. That on thej 28th day of 
February, 1927. the said McLean was indebted to the de¬ 
fendant John F. Maury for more than $220Cj.00 and that 
said check of $2200.00 was applied by the sjaid John F. 
Maury in part payment of said indebtedness! without the 
knowledge of the plaintiff. That thereafter Ion the same 
date after the $7800.00 had been paid into till* Title Com¬ 
pany and the transaction had been closed, jibe plaintiff 

McLemore stated she wanted something! to show her 
21 interest in the deal and thereafter McLean gave her 

I 

a note dated February 28, 1927, payable!to her order 
on demand in the sum of $10,000.00 which l^ote has not 
been paid. 

2. That final settlement was made at the Columbia Title 
Company on February 28, 1927, and tlie owner Harry A. 
Kite conveyed the property to Harvey L. "Randall and 
thereupon said Harvey L. Randall executed three deeds of 
trust, one to secure the sum of Fifty Thousand Dollars 
($50,000.00), the second to secure the sum of Tjwenty-three 
Thousand Two Hundred and Five Dollars ($232205.00), and 
the third to secure the sum of Twenty Thousand Dollars 


($20,000.00) purporting to represent the equity of the said 
McLean, Maury, Ghiselli and Peyser in said property and 


thereafter the said Harvey L. Randall conveyed said prop¬ 
erty bv deed to Julius T. Pevser, Trustee, who executed a 


declaration of trust declaring that he held the title to said 


property in trust one-fourth interest for himself and one- 
fourth each for Otto B. McLean. John F. Maury and Frank 
F. Ohiselli: that said Julius T. Peyser thereupon|took charge 
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of the property, rented the same and called for payments 
from the said McLean, Maury, Ghiselli and Peyser during 
the time the property was held for deficiency in taxes, in¬ 
terest on the encumbrances, insurance and other carrying 
charges. 

3. Thereafter i in March, 1928, the defendant John F. 

Maury exchanged his one-third interest in 1516 K Street, 

Northwest, Washington, I). 0., for Julius I. Pevser’s one- 

fourth interest in 1514 K Street, Northwest. That bv a 

* 

memorandum dated March 5, 1928, the said Otto B. McLean 
assigned his interest in the property to John F. Maury. 
That the said Maurv curtailed said loan from time to time 
by giving renewal notes and eventually paid off the obliga¬ 
tion, the exact date of final payment not being known. 
22 4. That on the 26th dav of March, 1928, a contract 

was entered into bv and between Julius T. Pevser, 
Trustee, and Georgia Industrial Realty Company for the 
purchase by said Company of the property 1514 K Street, 
Northwest, for the price of One Hundred and ten thousand 
dollars ($110,000.00), less an allowance of One Thousand 
Dollars ($1,000.00) and Three thousand four hundred Dol¬ 
lars ($3,400.00) commission and said Julius I. Peyser, 
Trustee, delivered to the District Title Insurance Company 
said four notes for Five Thousand Dollars ($5,000.00) each, 
secured by a third deed of trust on 1514 K Street, North¬ 
west, and he thereupon received a check in settlement of 
the sale for Thirtv-three thousand and eightv-nine dollars 
and nine cents ($33,089.09), which he endorsed over to the 
defendant John F. Maurv, who immediatelv delivered one- 
fourth thereof to Frank E. Ghiselli plus Two Hundred 
Dollars ($200.00), being one-fourth of the deposit and cer¬ 
tain rents in the hands of the Trustee. 

The Court finds that the defendants John F. Maury and 
Otto B. McLean were coadventurers but not partners in 
this transaction and further finds that the plaintiff Maude 
S. McLemore delivered her check for the sum of Seven 
Thousand eight hundred Dollars ($7,800.00) on February 
28, 1927, which formed part of the purchase money for the 
said property. The Court further finds that the plaintiff 
has failed to prove knowledge on tin* part of the defendant 
John F. Maurv of the transaction between the defendant 


McLean and the; plaintiff McLemore or had knowledge that 
said Seven thousand eight hundred dollars ($7,800.00) of 
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! 

the plaintiff formed a part of the purchase money for the 
said property. 

23 The Court is of the opinion that the defendant 

John F. Maurv is not bound bv the acts of his co- 

* •' 

adventurer Otto B. McLean without knowledge on the part 
of the defendant, Maurv. 

DANIEL W. O’DONOGHUE, 

Justice. 

Memoranda. 


April 13, 1932.—$50 deposited in lieu of bond for costs 
on appeal. 

April 14, 1932.—Statement of Evidence filet}. 


24 Assignment of Errors. 

I 

i 

Filed September 29, 1932. j 

| 

* # * * # # # 

i 

The plaintiff, Maude S. McLemore, for cause of appeal 
from the decree dismissing the Second Amended Bill of 
Complaint, states that the Court erred as followjs: 

1. In dismissing said Second Amended Bill of Complaint. 

2. In holding that under the evidence the plaintiff was 

not entitled to a money decree against the defendant, John 
F. Maurv. ! 

* 4 i 

3. In holding that under the evidence the plaintiff was 
not entitled to have an accounting between the defendant, 
John F. Maury, and the plaintiff. 

4. In holding that under the evidence there w;jis no money 
due the plaintiff from the defendant, John F. Mjaury. 

5. In finding that under the evidence that the defendant, 
John F. Maury, had no notice nor knowledge of the trans¬ 
action of the defendant, Otto B. McLean, witli the plain¬ 
tiff referred to in said Bill of Complaint. 

(>. In failing to hold that the defendants, Otto B. Mc¬ 
Lean and John F. Maury, were co-partners at the time of 
the transaction referred to in said Second Amended Bill 
of Complaint. 

7. In failing to hold that under the evidence the defend- 

c 1 

ant, John F. Maury, was bound by the transaction and con- 
3—5833o 
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tract of the said Otto B. McLean with the plaintiff referred 
to in said Bill of Complaint. 

25 8. In rilling, as a matter of law, that one adven¬ 
turer is not bound by tlie acts of his co-adventurer, 

within the scope of said adventure, without the knowledge 
of the former. 

9. In failing to hold that even though the defendant, John 
F. Maury, was not bound by the act of the defendant, Otto 
B. McLean, that the said Otto B. McLean had sold or as¬ 
signed his interest in the property and in the enterprise 
to the plaintiff, and, therefore, that the plaintiff was en¬ 
titled to McLean’s interest in the proceeds of the sale of 
the property referred to in said Bill of Complaint. 

L. Q. C. LAMAR, 

AUBREY B. FENNELL, 

Attorneys for Plaintiff. 

26 Order Extending Time to File Transcript. 

Filed September 30, 1932. 


Court of Appeals of the District of Columbia, April Term, 

1932. 


No. 1978, Original. 

Maude S. McLemore, Petitioner, 

vs. 

John'F. Maury and Otto B. McLean. 


On consideration of the petitioner’s motion in the above 
entitled cause for an extension to and including October 1, 
1932 in which to file the transcript of record in this Court, 
It is by the Court this day ordered that said motion be, and 
the same is hereby, granted. 

Per Mr. Chief Justice MARTIN, 

August 2, 1932. 


A true Copv. Test: 

[seat.. ] ‘ HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 
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i 

Memorandum. 

I 

October 7, 1932.—Statement of evidence signed (in dupli¬ 
cate) and filed. j 

i 

27 Order Further Extending Time to File transcript. 

i 

Filed October 11, 1932. j 

| 

Court of Appeals of the District of Columbia!-Term, 

1932. 

No. 1978, Original. 

7 C? j 

| 

Maude S. McLemore, Petitioner, i 

i 

I 

vs. 

John F. Maury and Otto B. McLea^t. 

On consideration of the petition for a further extension 
of time to and including November 1, 1932, \yithin which 
to file the transcript of record in the above entitled cause 
in this Court, j 

It is bv the Court this day ordered that saicj petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

October 8, 1932. 

i 

A true copv. Test: 

[seal.] ‘ HENRY W. HODGES, 

Clerk Court of Appeals , D. C. 

28 Designation of Record. 

Filed September 29, 1932. j 

i 

i 

* # * # * * # 

It is stipulated between counsel for the respective par¬ 
ties that the transcript of record on appeal from the decree 
dismissing the bill in the above entitled cause shall include 
therein the following: I 

Second Amended Bill of Complaint. j 

Answer to Second Amended Bill of Complaint! 

Order to Calendar. 

Opinion of Court. (See Statement of Evidence.) 

i 

i 

i 


i 
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Finding of Facts. 

Final Decree Dismissing Bill. 

Memorandum of Deposit for Costs. 

Statement of Evidence and Exhibits. 

Assignment of Errors. 

This Designation of Record. 

L. Q. C. LAMAR, 

AUBREY B. FENNELL, 

Attorneys for Plaintiff. 
RALPH P. BARNARD, 
Attorney for Defendant Maury. 


29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 28, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this tran¬ 
script, in cause No. 51219 in Equity, wherein Maude S. Mc- 
Lemore is Plaintiff and John F. Maury et al. are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 31st day of October, 1932. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 


30 In the Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. No. 51219 

Maude S. McLemore, Plaintiff, 

vs. 

Otto B. McLean et ah, Defendants. 

Statement of Evidence. 

Be it remembered that the above entitled cause came on 
for hearing o*n the 22nd day of March, 1932, before the Hon- 
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orable Daniel W. CTDonoghue, Associate Justice of the Su¬ 
preme Court of the District of Columbia, holding an Equity 
Court, there being present the plaintiff and the defendants 
with their counsel. 

Whereupon the plaintiff, to maintain the issues upon her 
part joined, introduced in open court the following testi¬ 
mony : 

Maude S. McLemore testified that she is th|e plaintiff in 
this suit. That she is a widow, and resides in Washington, 
D. C. That she first met the defendant, Otto 1^. McLean, in 
1924, and that she had known the defendant, Jojlin F. Maury, 
since he was a bov five or six vears of age. 

That Maury and McLean were engaged in the real estate 
business, as partners, in 1927. That she had a business 
transaction in 1927. 


Asked to state what this transaction was, wit 
“Mr. McLean of the firm approached me 


ness replied: 
about going 

into an investment in a building at 1514 I\ Street with 

21 the idea that it was a good investment for me and he 

■ r 

represented that there were only four persons in it, 
Mr. Maury, himself, Mr. Ghiselli, and myself.’j 

That McLean first approached her in November, 1926. At 
that time she took no action. She told him wljiat little she 
had was yielding a fair return. He talked about it on several 
different occasions and urged it verv strough*,jalwavs with 
the idea that it would be very beneficial to licit and the in- 
vestment was a good one, that the purpose of acquiring this 
property was to resell it to the Southern Railway. That the 
Southern Railway was going to acquire the bl<j)ck in which 
this property was located as part of a site jfor its new 
building. That McLean wanted her to go into It he transac¬ 
tion and to put up Ten Thousand Dollars ($ld,000) of the 
purchase money necessary to buy the property, jmd that she 
would have a one-fourth interest in the property and in the 
profits made on the transaction. She made soiqe investiga¬ 
tion, herself from friends who were connected with the 
Southern Railway and received information that the site 
at 15th & K Streets “was considered most favorable”, so, 
after thinking it over, she took Ten Thousanjd ($10,000) 
Dollars out of Ilibbs and Company in the latlter part of 
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February, 1 f>l2T. Slie lias never received anv of the funds 
which she invested in this property from Maury or McLean 
or from anv other source, nor has she received anv of the 
profits made from the resale of the property. 

Asked concerning the monev she invested, witness said: 

“1 went down to Hibbs and drew out Ten Thousand 
($10,000) Dollars. Mr. McLean said to me—lie went 
32 with me. It was in the morning before twelve o'clock 
and as I was getting out of the car Mr. McLean asked 
me to get the money in two checks, one for Seven Thousand 
Fight Hundred ($7,800) Dollars, and one for Two Thousand 
Two Hundred ($2,200) Dollars, just as I was getting out of 
the car. I didn't question it. I thought it was perfectly all 
right and so 1 did as I was told. I got the checks and came 
back to the car and went down to the Title Company and 
saw the checks deposited there." 

This Title Company was at thecornerof Fandbth Streets. 
She did not go into the Title Company but gave the cheeks 
to McLean and he went into the Title Company with them. 
She identified the two checks which were admitted in evi¬ 
dence, plaintiff's exhibits Xos. 1 and 2, excerpts of which are 
hereto attached and made a part of this statement of the 
evidence, marked plaintiff's exhibits Xos. 1 and 2. On her 
trip to the Title Company she was accompanied by McLean, 
a Mr. Quigley and Ralph Benton; that Ralph Benton has 
since died. She handed the checks to McLean as she got into 
the car. The transaction was done hurriedly because the 
money had to be into the Title Company by noon. 

(Toss-examination: 

Asked what form of receipt was given by McLean, wit¬ 
ness said: 

“I was very well satisfied having gone down and saw the 
money put into the Title Company—that was perfectly 
legitimate. I said “life is very uncertain and what protec¬ 
tion will my daughter have if anything should happen to 
me to know that 1 have this money in this transaction?" 

That he said “if you feel better about that I will give you 
my personal note 1 and you can explain to Dorothy about this 
deal.” 
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33 Q. You handed them (checks) to Mr.SMcLean. A. 
Yes. 


# 


* 


* 


* 


And went down to the Title Company and Ijdon’t think I 
went into the Title Company. Mr. Benton \yent in. Mr. 
McLean went in. Mr. McLean handed these checks over 
when we got in front of the Title Company t<|> Mr. Benton 
and told him to deposit them. 

( c ). You didn’t have any word from Mr. Maury that he 

was in this transaction did vou? A. Xo. Xo.l 

* 

Q. Did you ever ask personally Mr. Mai)ry anything 
about this matter? A. Xo, 1 did not. 

| 

34 That McLean gave her his note, payable on de¬ 
mand, which was offered in evidence, | marked de¬ 
fendants’ exhibit A, which is hereto attached land made a 
part of this statement of the evidence, marked plaintiff’s 
exhibit Xo. 3. That she did not receive a contract or any 
other paper showing that slu* had an interest in this prop¬ 
er tv. 

* 

On cross-examination slu 4 was asked whether she ever 
made a demand upon him for Ten Thousand ($10,000) 
Dollars: witness replied: 

i 

k ‘Xo, 1 didn't regard that note. T thought that was just 
a protection in case anything happened to line. I was 
perfectly satisfied. I was not a business woman.’’ 

That she did not intend to lend McLean this money and 
that she would not have put the money into the transac¬ 
tion except for the fact that she knew Maury and knew 
of Ghiselli. That she lias never made demand upon Maury 
for the payment of the money except througlp her attor- 
nevs just before filing suit. 

James C. Elgin testified that he was employed by W. B. 
Hibbs & Company. That he had brought with him from 
the files of that Company the two cancelled cjhecks, liv¬ 
able to the order of Maude S. McLemore, admitted in evi¬ 
dence as plaintiff’s exhibits Xh>s. 1 and 2, and identified 
them as the checks of that company. 
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Herbert Carroll testified that he was employed by the 
firm of Boss & Phelps, real estate brokers of this city; 
that he had brought with him from the files of Boss & 
Phelps the contract of sale, dated December 10, 1926, be¬ 
tween Harrv A. Kite, seller, and Harvev L. Ran- 
35 dall, purchaser, which contract of sale related to 
premises 1514 K Street, X. W., and he identified 
the contract which was admitted in evidence, the substance 
and effect of which contract, together with pertinent ex¬ 
cerpts therefrom, is hereto annexed and made a part of 
this statement of tiie evidence, marked plaintiff's exhibit 
Xo. 4. 


Charles A. Marsh testified that he is an official of the 
Real Estate and Columbia Title Insurance Company of 
this city and that he was an official of that Company in 
Februarv, 1927. That on February 28, 1927, settlement 
was made, in the office of that Company, pursuant to the 
contract offered in evidence. The witness identified the 
settlement records in that case, including the settlement 
sheet, which was admitted in evidence, the substance of 
which is attached hereto and made a part hereof, marked 
plaintiff's exhibit Xo. 5. That the records of the Title 
Company show that a check of W. B. Hibbs & Company, 
dated February 28, 1927, in the sum of Seven Thousand 
Eight Hundred ($7,800) Dollars, drawn on the Riggs Xa- 
tional Bank, payable to the order of Maude S. McLemore 
and endorsed by her, was received by the Title Company 
on February 28, 1927, and was credited by the Title Com¬ 
pany as part of the purchase money in this settlement. 

That the records of the Title Company also show that 
that Company received a check, dated February 24, 1927, 
for Ten Thousand ($10,000.00) Dollars, drawn by Julius 
I. Peyser, payable to the order of said Title Company, 
and that this sum was credited as part of the purchase 
money in this settlement, copy of pertinent parts of 
36 said check is hereto attached and made a part 
hereof, marked plaintiff's exhibit Xo. 6. That the 
Two Thousand Five Hundred ($2,500) Dollar credit re¬ 
cited in said settlement represented the cash deposit at 

the time of the contract and was not received bv said Title 

* 

Company. The records also show a check of Otto B. Me- 
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Lean, payable to the Title Company, for Sevfm Thousand 
Seven Hundred Thirty-Four and 27/100 ($7j734.27) Dol¬ 
lars, dated February 24, 1927. This check was not paid by 
the bank on which it was drawn. j 

William W. White testified that he is an jemployee of 
the District, Lawvers and Washington Titlie Insurance 
Companies. He produced the records of tliesp Companies 
showing the chain of title to 1514 K Street, N. W., which 
chain of title showed the following: 

| 

Deed, dated February 9, 1927, from Harry A. Kite to 
Harvey L. Randall. j 

Deed in trust, dated February 24, 1927, fi*om Harvey 
L. Randall to Julius I. Peyser, Trustee, to secure “such 
persons as have contributed to the purchase ojf said prop¬ 
erty, their heirs and assigns, as tenants in common ac¬ 
cording to the amounts contributed bv each.” ! 

Deed, dated March 4, 1927, from Peyser | Trustees, to 
Randall, and deed of trust of the same date from Randall 
to Ganss and Peyser, Trustees, to secure paynjient of four 
notes of Five Thousand ($5,000) Dollars each' payable to 
H. W. Dure. j 

Deed in trust from Randall to Peyser of the same date, 
in trust for the sole use of such persons who have con¬ 
tributed to the purchase of said property. 

37 Deed, dated March 17, 1928, from Peyder, Trustee, 
to the Georgia Industrial Realty Compajnv. 

Deed of release, dated April 5, 1928, fromj Ganss and 
Peyser to Georgia Industrial Realty Company releasing 
deed of trust from Randall to Ganss and Pevser. 

This witness produced and identified from said records a 
settlement sheet of the sale of said property, dhted March 
26, 1928, from Julius I. Peyser to the Georgia Industrial 
Realty Company, a check in settlement from the District 
Title Company, dated March 29, 1928, for T}iirty-Three 
Thousand Eighty-Nine and 09/100 ($33,089.00) Dollars, 
payable to the order of Julius I. Peyser, Trustee, and en¬ 
dorsed by him and John F. Maury, respectively; the four 
notes from Harvev L. Randall to Ganss and Pevser, Trus- 
tees, secured by the deed of trust of March 4, ^927, which 
notes were marked “paid and cancelled”, all of which docu- 

4—5833a 
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ments were admitted in evidence. The pertinent parts of 
the check of the Title Company and the settlement sheet are 
hereto attached and made a part hereof marked Exhibits 
Xos. 7 and 8, respectively. 

Julius I. Peyser testified that this property was first 
brought to his attention by John O’Brien, who was em¬ 
ployed by Maury and McLean or Maurv-McLean Com¬ 
pany. From that time on his transactions were entirely 
with Mr. Maury except once in a while he would discuss the 
matter with Mr. McLean. They suggested that he pur¬ 
chase a one-fourth interest in this property and he ulti¬ 
mately did so, paying Five Thousand ($5000) Dollars for 
this interest. He produced his cancelled check, payable to 
the order of Otto B. McLean, which was offered in evi¬ 
dence, pertinent portions of which are hereto annexed and 
made a part hereof, marked plaintiff’s exhibit No. 9. 
38 That Maury and McLean at that time were partners 
in the real estate business. That he understood that 
he, Maury, McLean and Frank E. Ghiselli were jointly in¬ 
terested in the Enterprise, each having a one-fourth in¬ 
terest in the property, and each would receive one-fourth of 
the net proceeds of the sale, and that each of the parties 
were special partners. 

That subsequent to February 18, 1927, Maury and Mc¬ 
Lean needed funds to complete the purchase and Peyser 
secured a loan of Ten Thousand ($10,000) Dollars for them 
from the Securitv Savings & Commercial Bank. This sum 
was placed to his (Peyser’s) account and he paid this money 
to the Columbia Title Company by check, payable to the 
order of that Company, dated February 24, 1927, perti¬ 
nent excerpts of which have heretofore been annexed and 
made a part hereof, marked plaintiff’s exhibit Xo. 6. That 
this loan was evidenced bv a note of Harvev L. Randall, 
payable to the order of John F. Maury and Otto B. McLean 
and endorsed by them, which was curtailed and renewed 
from time to time and eventually paid by John F. Maury, 
pertinent excerpts of which are hereto annexed and made 
a part hereof, marked plaintiff’s exhibit Xo. 11. This was 
merely a loan and lie, Peyser, did not acquire any addi¬ 
tional interest in the property or enterprise. 

That he took title to the property in trust for those who had 
contributed to the purchase money, and thereafter he made 
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a written declaration of trust in favor of Join F. Maury, 
Otto B. McLean, Frank E. Gliiselli and Miriamji. Peyser, his 
wife. That after the property was deeded to him he recon¬ 
veyed it to Randall who placed a third deed df trust on it 
to secure the four notes of Five Thousand ($5000) 

39 each, payable to Dure, who was a stray 7 man. Dure 
endorsed the notes to each of these four parties and 

the notes represented the capital invested by! each. That 
the property was conveyed back to him by a deed in trust 
and he held title to the same until it was ifesold to the 
Georgia Industrial Realty Company in 1928. ! During this 
period he collected rents of approximately Tliiiee Thousand 
($3000) Dollars, and paid the taxes and interest on the 
first and second deeds off trusts, which expenses were 
slightly in excess of the income derived from the prop¬ 
erty. That he did not have the exact figures of income and 
expenses. That in March, 1928, he traded liijs one-fourth 
interest in 1514 K Street to John F. Maury foi* a one-third 
interest in 1516 K Street, owned by Maury, aijd thereafter 
had no property interests in 1514 K. Street. Witness iden¬ 
tified an informal assignment, dated March 5j, 1928, from 
McLean of his one-fourth interest in said property, to 
John F. Maury. That about the time of the resale in March, 
1928, he received the check of the District Titjle Company 
for Thirty-Three Thousand Eighty-Xine and 09/100 ($33,- 
089.09) Dollars, payable to him as trustee. He identified 
plaintiff’s exhibit No. 7 as being the check that he received 
and testified that he endorsed this check to Maurv to make 

i - 

distribution. 

i 

Frank E. Ghiselli testified that he was Vice-President of 
the Merchants Bank & Trust Company in 1926 and 1927. 
In December, 1926, Otto B. McLean approached him and 
asked him to participate in a transaction involving the pur¬ 
chase and resale of 1514 K Street, X. W.; that at that time 
John F. Maurv and McLean were engaged in the real 

40 estate business in Washington, D. C. A $ash deposit 
of Two Thousand Five Hundred ($2,500) Dollars 

was required under the contract of purchase aiid the prop¬ 
osition was submitted to him that he, Maury jpid McLean 
would each put up one-third of the deposit or [Eight Hun¬ 
dred Thirty-Three and 33/100 ($833.33) Dollars, and that 
each of them would afterwards put up one-third of the 



28 


MAUDE S. MCLEMORE VS. JOHN F. MAl'RY. 


cash purchase money required to consummate the purchase 
and that each of said parties would acquire a one-third 
interest in the property and in the proceeds from the re¬ 
sale of the property. He discussed this matter frequently 
with both Maury and McLean and agreed to go into the 
deal with them. lie gave his check for Eight Hundred 
Thirty-Three and 33/100 ($833.33) Dollars, payable to Mc¬ 
Lean. That later on he agreed to allow Julius I. Peyser 
to participate in the enterprise for a one-fourth interest. 
That Peyser was to put in Five Thousand ($5000) Dollars 
and that each of the parties would put in the same amount 
and each would receive a one-fourth interest in the prop¬ 
erty and in the .proceeds from resale. He agreed to this 
and on February 16, 1927, gave his check for Five Thou¬ 
sand ($5000) Dollars to Otto B. McLean in payment of his 
portion of the purchase money, with the knowledge and 
consent of John F. Maurv. At or about that time he re- 


ceived back Eight Hundred Thirtv-Three and 33 100 
($833.33) Dollars, the amount originally paid by him. In 
April, 1928, he received a check from John F. Maury for 
Eight Thousand Four Hundred Seventv-Two and 27/100 

V ft I 

($8,472.27) Dollars, which Maury told him represented the 
amount invested by him of Five Thousand ($5000) Dol¬ 


lars and one-fourth of the profits realized from the resale 


of the property. 


41 Miss Minnie L. Ruppert testified that she was em¬ 
ployed by the McLean Company first in the fall of 

1926 and afterwards bv Maurv and McLean. She worked 

• * 

there in the latter part of 1926, about December and the 
first part of 1927. That sometime during this period 
Maury and McLean were engaged in a general real estate 
business and they were incorporated and she kept the 
minute book. That she had frequently seen Mrs. Mc- 
Lemore in the office and knew her bv sight. 

ft o 


Guy Birckhead testified that in December, 1926, and 
Januarv and Februarv of 1927, he was a salesman for Boss 
& Phelps, real estate agents of Washington, D. C. That 
they represented Harry A. Kite, the original owner, in the 
sale of this property in 1926. He identified the contract of 
sale, dated December 10, 1926, from Harry A. Kite to Har¬ 
vey L. Randall. : On or about February 10, 1927, when the 
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j 

sixty day period specified in the contract for making settle¬ 
ment had expired, the owner, Harry A. Kitje, repeatedly 
asked him why the settlement was not closed 4ud that from 
February 10th to February 28, 1927, he frequently com¬ 
municated with the office of Maury and McLean, inquired 
why the settlement was not made, and informed that office 
that Kite said it was necessary to close the jtransactions. 
That his conversations were usually with John A. O’Brien, 
who was in the employ of Maury and McLean! 

i 

John A. O’Brien testified that in 1926 he was first an em¬ 
ployee of Otto B. McLean. That in the latter! part of that 
year, or the first part of 1927, John F. Maury became 
associated in the real estate business with AjlcLean, that 
they incorporated under the name of Maury & McLean, 
Inc., and that he was made an officer of thqt Company. 
That he was familiar with the transactions involving the 
purchase of 17)14 K Street. That Guy Birckhead, of 
42 the firm of Boss & Phelps, agents for Harry A. Kite, 
original owner of the property, frequently brought 
to his attention the fact that the sixty days provided in the 
contract for closing the transaction had expired and that 
Kite insisted settlement be made without delavi and that he 

• i 

brought this information to the attention of McLean. 

! 

Martin J. Quigley testified that in February, 1927, he was 
an official of Maury & McLean, Inc., and that he was also 
settlement clerk for the firm. That he was familiar with 
the purchase and resale of premises 17)14 K Si., X. W. by 
Maurv and McLean, Ghiselli and Pevser. Tli'at he knew 
Mrs. McLemore by sight and had frequently seejn her in the 
office of Maury and McLean during the period of this 
transaction. j 

That on the morning of February 28, 1927, ajt McLean’s 
request, he went with McLean and Mrs. McLemOre, in com¬ 
pany with Ralph Benton and Harvey L. Randall, both em¬ 
ployees of Maury and McLean, from the office of Maury & 
McLean to AV. I>. llibbs & Company where Mrs.; McLemore 
received two checks of AV. B. llibbs & Company,; payable to 
her order, one for Seven Thousand Fight Hundred ($7,800), 
and the other check for Two Thousand Two Hundred 
($2,200) Dollars. That they all then went to thp Columbia 
Title Company at 5th and R Sts., X. A\ T ., and that McLean 
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and Mrs. McLemore took the chocks received from Hibbs 
& Company into the office of the Title Company. 

Paul Price testified that he was an employee of Otto B. 
McLean in 1926, 1927, and 1928. That he spent a large 
part of his time in the real estate office of Maury and 

43 McLean on K Street between loth and 16th Streets. 
That he was familiar with the purchase and resale 

of premises 1514 K Street by Maury and McLean, Ghiselli 
and Peyser. That they bought the property from Harry A. 
Kite and resold it to the Georgia Industrial Realtv Com- 
pany, which he understood was acting as agent for the 
Southern Railway Company. That he knew Mrs. Mc¬ 
Lemore by sight and that lie frequently saw her in the office 
of Maury and McLean during the period of this transaction 

and that on manv such occasions Maurv and McLean were 

• • 

both in the office. That he never saw Mrs. McLemore talk 
to Maury. That the purchase and resale of this property 
was handled entirely by Maury and McLean as a personal 
transaction and not as a corporate matter. 

That he transacted some financial business for McLean 
and that in March and April, 1928, McLean was heavily in¬ 
volved financiallv, and at that time he did not carrv in his 

• * 

own name such accounts and assets as he had. That at the 
time of the settlement of the resale of the property McLean 
was at home, sick in bed, and did not attend the settlement. 
That after the settlement had been made McLean received 
a statement of account between Maury and McLean in 
which statement Maurv had credited McLean’s interest in 
tlie proceeds of the sale against McLean’s personal indebt¬ 
edness to Maury. That he was present when McLean 
received the statement from Maury and that McLean said 
to him: “Well, Paul, we don’t get anv monev out of this 
deal”. 

Whereupon the defendant introduced in open court the 
following testimonv: 

44 John F. Maury testified that he was one of the de¬ 
fendants in this cause. That he was associated with 

the defendant, Otto B. McLean, for a few months during 
the first part of 1927 as president of Maury-McLean, Inc., 
a corporation organized under the laws of Delaware, dur¬ 
ing February 1927, which company was engaged in the 
general real estate and insurance business in Washington, 
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D. C. The principal stockholders of this company were 
Otto B. McLean, who held 40% of the stock, the witness, 
John F. Maury, who held 40%, Herbert McLean, who held 
10%, and H. IV. Dure, who held 10%. That prior to incor¬ 
poration Maury had been associated individually with 
McLean in one or two real estate deals. On |May ‘26, 1927, 
the witness, John F. Maury, resigned as president and de¬ 
livered his stock to the Company. That in December, 1926, 
McLean secured a contract from Harry A. Ivite, the then 
owner of 1514 K Street, X. W., to purchase this property 
for Ninety-Three Thousand Two Hundred anjd Five ($93,- 
205) Dollars. That Twenty Thousand ($20j000) Dollars 
of the purchase money was to be paid in cash and the bal¬ 
ance was to be secured by a first and second (Iced of trust 
on the property. McLean asked him (witness!) if he would 
join McLean and Ghiselli in taking a one-third Interest each 
in this deal, which was agreeable to him (witness). Wit¬ 
ness gave McLean Eight Hundred Thirtv-Thrde and 33/100 
($833.33) Dollars, or one-third of the necessary cash de¬ 
posit required of Two Thousand Five Hundjred ($2,500) 
Dollars. That in February, 1927, Julius I. Pcjyser became 
associated with McLean, Ghiselli, and himself in the en¬ 
terprise, which was agreeable to all parties. (That the ar¬ 
rangement between them was that each of then) were to put 
up Five Thousand ($5,000) Dollars of the purchase money, 
for which each were to receive a one-fourth interest 
45 in the property. That at this time Maury knew 
nothing about the Southern Railway beipg interested 
in the property. This arrangement was carried out and 
the property was resold over a year later, in March, 1928, 
to the Georgia Industrial Realty Company, agent for the 
Southern Railway Company, for One Hundred and Ten 
Thousand ($110,000) Dollars gross, less comtnission and 
allowance. This entire transaction was handled as a per¬ 
sonal transaction and not as a corporation. | That just 
prior to tin' resale of the properly he traded!a one-third 
interest he held in 1516 I\ Street to Julius T.i Pevser for 
the one-fourth interest of Peyser in 1514 K Street. 

That on Febrnarv 23. 1927. he and McLeajn borrowed 
Ten Thousand ($10,000) Dollars from the ponnnercial 
Savings & Securitv Bank, for which thev gavje a note of 
Harvey L. Randall, payable to their order arid endorsed 
by them, being the note theretofore offered Tin evidence, 
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being plaintiff's exhibit Xo. 11 of this statement of the 
evidence. The Ten Thousand ($10,000) Dollars so bor¬ 
rowed was placed to the credit of Julius 1. Peyser and that 
on February 2b, 1027, Peyser sent his check for Ten Thou¬ 
sand ($10,000) Dollars to the Columbia Title Company, 
5th and F Streets, X. W., to be used as part of the purchase 
money necessary to close the purchase of 1514 K Street 
from Kite, which money represented the Five Thousand 
($5,000) Dollars required of Maury and the Five Five 
Thousand ($5,000) Dollars required of McLean towards 
the purchase price under the arrangement with Peyser and 
Ghiselli. That McLean did not pay this note or anything 

on account but that the note was curtailed bv Maurv and 

• * 

renewed from time to time and finally paid in full by him. 

That McLean, on Marcli 5, 1928, assigned to him his 
40 one-fourth interest in this transaction pertaining to 

1514 K Street, X. W. Witness stated that by reason 
of this assignment he became the owner of a three-fourths 
interest, Ghiselli continuing to hold a one-fourth interest. 
That when Pevser received the check from the District 
Title Company in March, 1928, representing the proceeds 
from the resale of the property, Peyser endorsed the check 
which was for Thirty-Three Thousand Eighty Xine and 
09MOO ($11,089.09) Dollars, to Maury and he placed the 
check to his credit and paid Ghiselli Eight Thousand Four 
Hundred Seventy-Two and 27 100 ($8,472.27) Dollars, which 
represented the Five Thousand Dollars ($5000) Ghiselli 
had put into the deal plus one-fourth of the profits made 
thereon, and also one-fourth of the accrued rents amount¬ 
ing to Two Hundred ($200.00) Dollars, and that he, Maury, 
retained the entire balance of the proceeds from the resale 
of the property, which cost him approximately Fifteen 
Thousand ($15,000) Dollars, valuing the one-fourth in¬ 
terest which he acquired from Peyser by exchange for Five 
Thousand ($5,000) Dollars. 

That a short time prior to February 28. 1927, he had 
loaned McLean approximately Six Thousand ($0,000) Dol¬ 
lars. Thai shortly thereafter McLean endorsed to him the 
check for Two Thousand Two Hundred ($2,200) Dollars, 
payable to Maude S. McLemore (plaintiff’s exhibit Xo. 2), 
as part payment of the Six Thousand ($0,000) Dollar loan. 
That about this time, or a few days later, McLean paid 
about Six Hundred ($000.00) Dollars in cash to witness 
and that he deposited the cash and the check in the District 
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National Bank to his credit and gave credit to McLean 
against the loan to the aggregate of the check and 

47 the cash received. That there is still a ^awll balance 
due Maurv on account of this loan. 

That he knew Mrs. McLemore but that he did not know 
she was connected with this transaction in any manner. 
That the only parties he knew in the transaction were 
Peyser, Ghiselli, McLean and himself, and that each of 
these had a one-fourth interest in the property. 

Harry S. Welch testified that in February, )L927, he was 
employed as a settlement clerk for the Columbija Title Com¬ 
pany, 5th and E Streets, N. W., and that he made the settle¬ 
ment in connection with the purchase, by Harvey L. Ran¬ 
dall, of 1514 K Street, N. W. from Harry A. Kite. That 
the settlement was made on February 28, 1927, and that 
Twenty Thousand Hollars ($20,000) purchase, money was 
required to make the settlement. That he credited to the 
purchase money, a check, dated February 26,19,27, of Julius 
I. Peyser, for Ten Thousand ($10,000)) Dollars, payable 
to the Columbia Title Company. That he credited a check, 
dated February 28, 1927, of W. B. Hibbs & Cojnpanv, pay¬ 
able to the order of Maude S. McLemore, in; the sum of 
Seven Thousand Eight Hundred ($7,800) Hollars, and 
endorsed by her, as a part of the purchase jmoney, and 
that he credited a Two Thousand Five Hundred ($2,500) 
Hollar deposit made under the contract of purchase, and 
held by Boss & Phelps, agents for the seller, Hajrrv A. Kite, 
and that these three items made up the entire leash money 
required in the settlement made by him. 

48 Plaintiff's Exhibits. j 

Exhibit No. 1. 

W. B. Hibbs & Company. 

Washington, H. C., Febl 28,1927. 
Pav to the order of Maude S. McLemore $7,8001.00 seventv- 

7 j * 

eight hundred dollars. 

To Riggs National Bank, Washington, H. C. ; 

W. B. HIBBS & COMPANY, 

By P. R. ROHLER, Atty. 

! 

(Endorsements:) Pay to the order of the Columbia Title 
Insurance Company. Maude S. McLemore. Rigj^s National 
Bank. 

5—5833a 
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Exhibit Xo. 2. 

\V. B. Hibbs & Company. 

Washington, D. C., Feb. 28, 1927. 

Pav to the order of Maude S. McLemore $2,200.00 twenty- 
two hundred dollars. 

To Higgs Xational Bank, Washington, D. C. 

W. B. HIBBS & COMPANY, 
By P. H. KODLER, Atty. 

(Endorsements:) Maude S. McLemore. Pay to the order 
of Jno. F. Maury. (). B. McLean. John F. Maury. The 
District Xational Bank. 

49 Exhibit Xo. 3. 

Washington, D. C., February 28, 1927. 

On demand f— days after date]* I promise to pay to the 
order of Maud S. McLemore exactly ten thousand dollars 
exactly Dollars, for yalue receiyed with interest at the rate 
of Six per cent per annum, until paid. Payable at the Dis¬ 
trict Xational Bank of Washington, D. C. 

0. B. McLEAX, 
Address: 1522 K St. X. W. 

With an attorney's fee. 

In case payment shall not be made at maturity-. 

Due-, -. 

Exhibit Xo. 4. 

Boss & Phelps. 

$2,500.00. December 10, 1926. 

Receiyed of Haryey Randall a deposit of Two Thousand 
Fiye Hundred Dollars, to be applied as part payment in the 
purchase of lot 810, in f Block 1* Square 199, with improve¬ 
ments thereon, known as 1514 K Street X. W., in the City 
of Washington, District of Columbia. 

Price of property: Ninety-three Thousand Two Hundred 
and Five Dollars. 


[ * Stricken in copy, i 
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Terms of sale: The Purchaser agrees to payj$20,000 cash, 
of which sum this deposit shall be a part; the purchaser 
agrees to take property subject to first trust of $50,000, 
with interest at 6 ( /c per annum, payable semi-annually, and 
due in three rears. Purchaser also agrees td give back a 
second deed of trust for $23,205, payable $2,o00 every six 
months, with interest at 6% per — annum, payable semi¬ 
annually. 

If Harry A. Kite desires to occupy said pifemises after 
date of settlement he will pay a monthly rental of $400.00 
per mo. 

The purchaser is required to make full settlement in ac¬ 
cordance with the terms of sale within 60 days from date 
of acceptance by owner, or as soon thereafter las report on 
title can be secured or the deposit to be forfeited. 

BOSS & PHELPS, | 

By GUY BIRCKIiEAD, 

j Agent. 

HARVEY L. RAN HALL, 

HARRY A. KITE, Purchaser. 

Owner. 

Date accepted: Dec. 11, 1926. I 

50 Exhibit No. 5. 

! 
i 

Statement of Account. 


Washington, D. C., February 25, 1927. 
The Real Estate Title Insurance Company of the District <>f Columbia. 

To Harvey L. Randall, Dr. j 

Settlement C:ise No. 30349. i 

! 

i 

In re Purchase Lot 810, Square 199. 


Price of Property. 93.205. (M) 

Certificate of Title. 119. 00 

Tax Certificate. 1.00 

Recording Deeds. 4.10 

“ Trusts. 5.90 

Notary Fee. 1.00 

Settlement Fee... 47.00 

Fire Insurance. 150.00 

Conveyancing. 10.00 

Int,. on §30,000.00 fr. 2/20/27 to 3/1/27 5,4%. 13. to 

Cheek to Maury <fc McLean, Inc. 199. $0 

Taxes (a) 771.52 pd. to 12/31/26. \. 117.87 

Deed of Trust —assumed. 1 . 50.000.00 

“ “ “ Deferred.]. 23,205.00 

Deposit. j. 2,500.00 

Check received... 10,000.00 

“ “ .. 7,800.00 

Int. on §50,000.00 fr. 2/9/27, 6%..!. 133.33 


93,756.20 93,756.20 
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Exhibit No. 6. 

Security Savings and Commercial Bank. 

No. 5958. Washington, D. C., Feb. 24, 1927. 

Pay to the order of Columbia Title Company, ten thousand dollars, 810,000.00. 

J. I. PEYSER. 

51 Exhibit No. 7. 

The District Title Insurance Company. 


No. 30983. 


$33,0S9.09. 


Washington, D. C., March 29, 1928. 

Pay to the order of Julius I. Peyser, Trustee, exactly thirty-three thousand 
cight v-nine dollars 09 cents. 

To the Federal-American National Bank, Washington, D. C. 

By J. H. STADTLER, 

Secrcta rtf-Trens u nr. 

A. 

(Endorsements:) Pay to John F. Maury. Julius I. Peyser, Trustee. For 
Deposit only to the Credit of John F. Maury. Pay to the Order of the District 
National Bank. 

Exhibit No. S. 

The District Title Insurance Company, Washington, D. C. 

March 26, 1928. 

Julius I. Peyser, Trustee, in Account with the District Title Insurance Company. 

Case No. 109,567-B. 

In the Matter of Sale of Lot “A”, Square 199, Sold to Georgia Industrial Realty Co. 


By Price of property. 110.000. (X) 

“ Insurance $25.00 3/1/30 (& $150. 3 years. 90.57 

To Deposit. 500.00 

“ First deed of trust. 50.000.00 

“ Interest accrued from 2/9/28 (& 6% . 391.65 

“ Second deed of trust. 20.705.00 

“ Interest accrued from 2/9/28 © 6% . 162.15 

52 

To Taxes accrued from 1/1/28 (a S10S0.74 per year. . 259.51 

“ Taxes paid 1928. 575.97 

“ Allowance as agreed. 1.000.00 

“ Commission. 3.400.00 

“ Preparing Release. 5.00 

“ Recording Release. 1.10 

“ Notary fee Release. 1.00 

“ Preparing Quit Claim. 5.00 

“ Recording “ ** 1.10 

To Balance. 1 . 33,089.09 


110.095.57 110,095.57 

Exhibit No. 9. 

Security Savings and Commercial Bank. 

No. 5944. Washington, D. C., Feb. 16, 1927. 

Pav to the order of O. B. McLean $5,000.00 five thousand dollars. 

J. I. PEYSER. 


(Endorsements:) O. B. McLean. District National Bank. 
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53 Exhibit No. 11. 

Washington, D. C., Feb. 23, 1927. 

I 

Sixty days after date, for value received, the under¬ 
signed promises to pay to John F. Maury apd 0. B. Mc¬ 
Lean or order, at the District National Bank! of Washing¬ 
ton, the sum of Ten Thousand Dollars, with interest at 
the rate of 6 per centum per annum, said interest pay¬ 
able as the holder hereof may demand, having deposited 
herewith and pledged as collateral security jfor the pay¬ 
ment of (his and any other liability of the undersigned to 
the holder hereof, the following property, to wit: 2 D. T. 
Notes @ $5,000 each, dated 2/9/27, due on or! before 1 vr. 
Secured on Lot A, Sq. 199. 

(Signed) HARVEY L. RANDALL. 


Thereupon counsel for the defendant stateq that he had 
no other evidence to adduce and rested his case. Where¬ 
upon the case was argued on all the evidence and the Court 
then and there found for the defendant and ruled that he 
would dismiss the bill of complaint. The Court in dis¬ 
missing the Bill of Complaint said: 


“I do not think the statute of limitations has any weight 
in the decision in this case. I think it is a! question of 
whether the plaintiff has made out her case! of bringing 
this to the attention of the defendant so as to render him 
liable for fraud that was perpetrated by McKean. There 
is no question about it but what McLean defrauded the 
plaintiff in this case. 


I gave the plaintiff very wide latitude ini introducing 
evidence because 1 realized the situation with which she 
found herself, but I think her testimony fa|lls short of 
binding the defendant here, and I will sign a (jlecree in his 
favor. j 

There was no actual knowledge or notice or I information 
brought home to the attention of the defendant Maurv and 
1 do not think the testimony is sufficient to show that then? 
is implied notice or knowledge or information j on his part. 
It is not necessary to review that. 

This is an unfortunate case for the plaintiff. She has 
been very unjustly dealt with in this case. It; is very un- 


i 
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fortunate that the person who is responsible to her is not 
before the court and cannot be made liable for his wrong. 
So I will sign a decree in favor of the defendant Maury.-’ 


54 Be it remembered that the aforegoing comprises 
all the substance of all the testimony given and all 
the proceedings in the trad of the said cause and counsel 
then and there prayed the court to sign this statement of 
the evidence and at the request of counsel for the plaintiff 
the same is accordingly signed and sealed and made a part 
of the record in this cause now for then this 7th day of 
October, 11)32. 

DANIEL W. 0’DO NOG HUE, 

Justice . 


55 It is hereby stipulated and agreed by and between 
counsel for the respective parties that the afore¬ 
going is a statement of evidence in the above cause and 
that the same constitutes substantially the entire evidence 
offered at the trial of said case. 

L. Q. 0. LAMAK, 

L. Q. C. LAMAR, 
i Woodward Bldg.; 

AUBREY B. FENNELL, 

AUBREY B. FENNELL, 

Woodivard Bulldhig , 
Attorneys for Plaintiff. 
RALPH P. BARNARD, 

RALPH P. BARNARD, 

Kraus Building . 

Attorney for Defendant Maury. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5833. Maude S. McLemore, appellant, vs. John F. 
Maury. Court of Appeals, District of Columbia. Filed 
Oct. 31, 1932. Henry \Y. Hodges, Clerk. 
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STATEMENT OF CASE. 

This is an appeal from the final decree of I the Su¬ 
preme Court of the District of Columbia, holding an 
Equity Court, entered on March 22, 1932, dismissing 
the appellant's bill of complaint. 

This is a suit for discovery, accounting and monev 
decree brought by the appellant against OttoiB. Mc¬ 
Lean and John F. Maury, appellee, to recover appel¬ 
lant’s share of the proceeds of the resale of premises 
Xo. 1514 K Street, X.W., Washington, D. C.j appel¬ 
lant having jointly purchased said property with the 
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defendants below and paid $10,000 of the purchase 
price under an agreement that she would receive a 
one-fourth interest in the property and in the prolits 
of resale. McLean was not served with process as 
lie could not be found. 

The salient facts of the cast 1 are as follows: In the 
latter part of 102(5, the defendants below, John F. 
Maury and Otto B. McLean were associated in the real 
estate business, having an ofiiee together on 1\ Street 
between loth and 16th Streets, X.W., Washington, 
I). C. Tiie Appellant, Mrs. Maude S. McLemore, de¬ 
scribes the transaction out of which the cause of action 
arose as follows (Record page 21): 

“Mr. McLean of the firm approached me about 
going into an investment in a building at 17)14 K 
Street with the idea that it was a good investment 
for me and he represented that then 1 were only 
four persons in it, Mr. Maury, himself. Mr. 
(ihisselli, and myself.*' 

This was in November, 1 ( J26. at first she took no ae- 
tion but McLean urged it very strongly, always with 
the idea that it would be very beneficial to her and that 
the investment was a good one as the purpose of ac¬ 
quiring this property was to resell it to the Southern 
Railway. McLean wanted her to put up $10,000 of the 
purchase money necessary to buy the property for 
which she was to receive a one iourth interest in tne 
property and in the profits. (Record page 21) Alter 
some investigation on her part she learned that the 
Southern Railway was considering favorably the ae- 
(piisition of the property in question and in the latter 
part of February, 1927, took $10,000 out of IT. 1>. 
Hibbs & Company, which at the request of McLean 
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she had payable in two checks, one for $2200land the 
other for $7800. After receiving the checks jshe was 
driven in an automobile from Ilibbs & Compaijy to the 
title company at 3th and E Streets, accompanied by 
the defendant, Otto 15. McLean, Martin J. Quigley, 
Ralph Benton and Harvey L. Randall, the lajst three 
being employees of Maury and McLean. (R.j 22 and 
29) When they reached the title company sliej handed 
these checks to McLean and McLean handed them 
over to Mr. Benton and asked him to deposit them 
(R. 23). McLean and Benton then went into the title 
company. Since then she has never receivedj any of 
the funds which she invested (R. 22). j 

The checks were offered in evidence, the one for 
$7800 showed the following indorsement “Pay to the 
order of the Columbia Title Insurance (Yjmpany. 
Maude S. McLemorc. Riggs National Bank. ” The 
check for $2200 showed tin* following indorsements: 
“Maude S. McLemorc; Pay to the order of John F. 
Maury. O. B. McLean. The District National Bank.” 
(R. 33 and 34 respectively). ! 

The written contract of purchase of the property in 
question is dated December 10, 1926. (Exhibitj No. 4. 
R. 34). It is in the form of a receipt for $2300, the 
price being $93,205 of which $20,000 was to be paid in 
cash. The purchaser was required to make full settle¬ 
ment within sixty (60) days from the date of; accep¬ 
tance by the owner. (December 11, 1926.) j It is 
signed by Harry A. Kite “owner” and Harjvey L. 
Randall, “purchaser," the latter being conceded to 
have acted as a “straw man” in the transaction. The 
defendants Maury and McLean and Frank E. Ghiselli 
each paid $833.33 making the $2500 required as the 
cash deposit under tlie contract, the defendants having 
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first agreed with Ghiselli that eacli of the parties 
would put up one-third of the cash required to be paid 
for the property and each would receive a one-third 
interest in the property and in the proceeds of resale. 
(R. 27) Ghiselli later agreed to allow Julius 1. 
Peyser to participate and to accept a one-fourth inter¬ 
est therein (R. 28). On February lb, 1927, Ghiselli 
gave his check for $3000 payable to the order of Mc¬ 
Lean in payment of his share of the purchase money. 
(R. 2>). < >n February lb, 1927, Julius I. Peyser gave 
his check for $7)000 payable to the order of Otto I>. 
McLean for a one-fourth interest. Subsequently 
Maury <ic McLean needing funds to complete the pur¬ 
chase, Peyser secured a loan of Ten Thousand Dollars 
($10,000) from tin* Security Savings *k Commercial 
Bank. This sum was placed to Peyser’s account and 
he paid tlie money to the Columbia Title Company by 
check dated February 24, 1927. (R. 2b.) The loan 

was evidenced by a promissory note of the said 
llarvey L. Randall payable to the order of the said 
Maurv and McLean and endorsed bv them. ( R. 31.) 

The oniv cash received bv the Columbia Title Com- 
• • 

pany in settlement of the purchase was the $7800 check 
of the appellant Maude S. MeLemore and tin* $10,000 
of Julius l. Peyser representing the proceeds of the 
loan. (R. 24 and 33.) Neither the* $7)000 of Ghiselli 
or the $7)000 of Peyser paid for their respective one- 
fourth interests were received by the title company in 
settlement of the purchase. Final settlement was 
made February 28. 1927 (R. 33), and thereafter the 
said Randall bv deed conveved the propertv to Pevser, 
as trustee to secure “such persons as have contributed 
to the purchase of said property * " (R. 23). 


I 


a I 

i 

Peyser as trustee continued to hold title to thej prop- 

erty until it was sold March 2(5. 1928, to the Georgia 

industrial Realty Company, an agent of the Southern 

Railway Company. (R. 23 and 36.) In March| 1928, 

Peyser traded his one-fourth interest in this property 

to John F. Maury for a one-third interest in another 

properly laid K Street (R. 27). On March 5J 1928, 

by an informal written assignment McLean purported 

to assign his interest (if any) in the property to 

Maury { R. 27). 'flu* property was sold for thej price 

of $110,00U. Settlement was made by The District Title 

(’ompany and that company paid Julius L. Peyser by 

check dated March 29. 1928, payable to his order as 

trustee for the sum of $33,089.09 representing thj? cash 

balance in the transaction and Peyser endorsed the 

check to Maury who deposited the same in a bank to 

his individual credit. (R. 27, M2, and Fx. Xo. 7,—jp. 36) 

Maury paid (JhisoHi by chock for $8,472.27 and kept 

tin* balance. ( R. 32.) Maurv stated that although he 

P 

knew Mrs. McLemore he did not know that sh|* was 
connected with this transaction (R. 33). 

There L verv little conllict of evidence in the! ease. 
The only material questions of fact in dispute isj; that 
of the relationship of Maury and McLean duridg the 
period of tin* transaction and whether or not Ajlaurv 
had knowledge or sufficient notice to put him (in in- 
(piiry of McLean's transaction with the appellant. 
Both of these questions will be dealt with unde|r the 
appropriate points of law and tin* evidence pertjinent 
thereto will be reviewed in detail. 

The sole question involved in this appeal is whether 
upon this state of facts the appellant is entitled to an 
accounting and money decree* against the defendant, 
Maury, as sought by her bill of complaint. 


i 
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The appellant relies upon the following errors here¬ 
tofore assigned: 

1. In dismissing said Second Amended Bill of 
Complaint. 

2. In holding that under the evidence the plain¬ 
tiff was not entitled to a money decree against the 
defendant, John F. Maury. 

3. In holding that under the evidence the plain¬ 
tiff was not entitled to have an accounting be¬ 
tween the defendant, John F. Maury, and the 
plaintiff. 

4. In holding that under the evidence there was 
no money due the plaintiff from the defendant, 
John F. Maury. 

5. I'n finding that under the evidence that the 
defendant, John F. Maury, had no notice nor 
knowledge of the transaction of the defendant, 
Otto B. McLean, with the plaintiff referred to in 
said Bill of Complaint. 

6. In failing to hold that the defendants, Otto 
B. McLean and John F. Maury, were co-partners 
at the time of the transaction referred to in said 
Second Amended Bill of Complaint. 

7. In failing to hold that under the evidence the 

defendant, John F. Maurv, was bound bv the trans- 

• * 

action and contract of the said Otto B. McLean 
with the plaintiff referred to in said Bill of Com¬ 
plaint. 

8. In ruling, as a matter of law, that one ad¬ 
venturer is not bound bv the acts of his co-adven- 

9 / 

turer, within the scope of said adventure, without 
the knowledge of the former. 

9. In failing to hold that even though the de¬ 
fendant, John F. Maury, was not bound by the 
act of the defendant, Otto B. McLean, that the 
said Otto B. McLean had sold or assigned his 
interest in the property and in the enterprise to 
the plaintiff, and, therefore, that the plaintiff was 
entitled to McLean’s interest in the proceeds of 




7 


i 

i 

l 

i 

j 

! 


the sale of the property referred to in sai$ Bill of 
Complaint. 

All of the assignments of error will be included 
under the points of law hereinafter referred to, refer¬ 
ence being made to the particular assignment under 
each legal point. 

The points of law relied upon are as follows: 

I. That Under the Evidence the Relation of Maury 
and McLean Was That of Partners. 

II. The Court Erred in Refusing to Hold That 
Under the Evidence the Defendant, John FJ Maury, 
Was Bound by the Act of the Defendant, Otto B. 
McLean in his Dealings With the Appellant, ; Maude 
S. McLemore. 

III. That Even Though the Relation of Maijiry and 
McLean Were Held to Have Been That of Cbadven¬ 
turers Maury is Still Bound by the Acts of McKean. 

IV. That Under the Evidence Maury had Knowledge 
or Notice Sufficient to put him on Inquiry of McLean 
Acts and is Therefore Liable. 

I 

V. That Even Though John F. Maury was not Bound 
by the Acts of Otto B. McLean, Yet the Said Otto B. 
McLean as the Owner of an Undivided One-Fourth 
Interest in the Property and the Venture Sbld his 
Interest to the Appellant and Thereafter had no In¬ 
terest Therein to Assign to Said John F. Maury. 
Therefore the Appellant was Entitled to a One-jFourth 
Interest in the Proceeds of Said Sale as Against jMaury 
Claiming Under an Invalid Assignment. 

VI. Under the Facts Appellant is Entitled; to an 

Accounting and Money Decree Against the Appellee, 
John F. Maury. j 

i 

I 


I 

i 


! 

i 
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ARGUMENT. 

I. 


That Under the Evidence the Relation of Maury 
and McLean was That of Partners. 


This point covers the (5th assignment of error. The 
trial court expressly held that Maury and McLean 
were not partners. (Finding of Fact R. 16.) If there¬ 
fore the above point of law be correct there would 
seem little difficulty in establishing the liability of 
Maury for the acts of his copartners. 

The uncontradicted evidence shows that Maurv and 
McLean were associated in the real estate business 


(R. 21-26-28). They not only had joint offices but they 
acted in concert. Neither was subordinate to the other 
and both actively particpated in the conduct of the 
business. Maury admits that prior to this transaction 
thev had been associated in one or two other 1 ‘deals.’’ 

mr 

(R. 31.) This association later took the form of a 
corporation under the name “Maury-McLean Inc.”, 
each having 40 per cent of the stock or an equal divi¬ 
sion of the profits. What then was this association 
shortly before they incorporated? In Woodward vs. 
Xolligan, 19 (App.) D. C. 550, an unincorporated build¬ 
ing association was held to be a partnership. 

Mrs. McLemore testified they were partners (R. 21). 
Julius 1. Pevser, testified that at that time thev were 
partners in the real estate business (R. 26). Frank 

K. Ghiselli testified that at that time Maurv and Me- 

% 

Lean were engaged in the real estate business in Wash¬ 
ington (R. 27), D. C. Paul Price testified that he had 
spent a large part of his time in the real estate offices 
of Maury and McLean on K Street between 15th and 
16th Streets. (R. 30.) 
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A partnership may exist without an express agree¬ 
ment to form a partnership. Robinson vs. Parser, 11 
App. (D. C.) 132. In that case Mr. Justice Shbpherd 
p. 140, said: j 


“Therefore, if the plaintiff, without a spdcial or 
express agreement to form a partnership con¬ 
tributed a fund to be invested as occasion offered 
in notes, stocks and the like, and agreed to share 
the gains and losses thereof between tlieni, they 
therefore became partners in view of the law, and 
the court properly instructed the jury to that ef¬ 
fect as requested by the plaintiffs.” 

“ * * * it would have been proper at tllie re¬ 
quest of the plaintiffs, to explain to them that if 
they believed the plaintiffs had in the beginning, 
agreed to operate with the joint fund and! share 
the profits and losses, they would be partners in 
contemplation of law, whether or not they Iso un¬ 
derstood the effect of the agreement at the! time; 
and, in that event the subsequent declaratibns of 
one or all that they were not partners coujld not 
have operated to alter or destroy that relation.” 


Under the above opinion therefore the testimony of 
Maury at the trial that he was not a partner of McLean 
would not affect the relationship as partners, i^ such 
in fact existed as we contend. 

Every element requisite for a partnership is present 
in the instance case. There is a joint contribution of 
capital, and equal division of the profits, and In the 
event of loss there would have been an equal sharing 
of losses. Each actively participated in the business. 
Neither was subordinate to the other. Each partici¬ 
pated in selling interests in the “deal” for th^ pur¬ 
pose of financing it. They jointly borrowed Ten 




10 


Thousand Dollars from the bank and made themselves 
jointly liable on the promissory note. 

Even though they were not held partners as be¬ 
tween themselves under the circumstances they would 
still be partners as to third persons. Smith vs. Lan¬ 
caster, 37 App. (D. C.) 25. In this case Mr. Justice 
Shepherd, p. 28, said: 


“The conduct of the parties in advertising and 
using a partnership name was sufficient to make 
them partners by estoppel as to third persons 
dealing with them in the faith of such representa¬ 
tions, yet, as between themselves something more 


was neeessarv.” 


See also Williams vs. Gillies, 53 How. P. R. p. 
429. 


On 30 Cvc. 392, it is said: 


“Any conduct on the part of a person reason¬ 
ably calculated to lead others to suppose that he is 
a partner in a particular business amounts to a 
holding out on his part; for by such conduct he 
lends his credit to the concern.” 


There is no doubt that Mrs. McLemore thought they 
were partners (R. 21). That appellant was fully justi¬ 
fied in this belief appears from the testimony of the 
other witnesses who shared this belief as above set 
forth. 

The trial court in determining this relationship ap¬ 
parently looked solely to the transaction in question 
and its legal effect and held that the relationship was 
not that of partners but joint adventurers (See Finding 
of Facts R. 16.) In this we think the Court erred and 
that all tlieifacts and circumstances in connection with 
this relation should have been considered and when so 
considered we think it reasonablv certain that the 
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transaction in question was but one of a number car¬ 
ried on pursuant to this general association of ithe de¬ 
fendants, Maury and McLean. Neither the joint) offices, 
the use of the joint name nor the subsequent incor¬ 
poration of Maury-McLean, Inc. were necessary to 
carry out this one transaction but did evidence! an in¬ 
tent to carry on a continuous real estate business, to- 

" j 

gether this transaction being but an incident to that 
association. 

However, even though this were not true ajnd the 
relation of the two defendants must be considered 
solely with respect to this transaction, it is siill our 
view that this would not alter the liabilitv of Maurv, 
because (1) Under the law of this jurisdiction the de¬ 
fendants would then become special or limited part¬ 
ners, (2) or even though the relation be held to be 
that of joint adventurers Maury would become equally 
liable in this regard for the acts of his coadventurer, 
McLean. 

LIMITED PARTNERSHIP. 

I 

Parties may become special partners though the 
business is confined to a single transaction. 

Dingman vs. Henry, 51 App. P. C. 339, holding that 
three attorneys associated in a case were special part¬ 
ners. The court said, p. 340: 


“We agree with the trial court that the relation¬ 
ship of the original plaintiffs amounted to la spe¬ 
cial partnership since they were engaged in a com¬ 
mon enterprise for mutual benefit.” (Authorities 
cited) j 

i 

In Campbell vs. N. W. Eckinson Co., 28 App.jD. C. 

483 an agreement was entered into between the pwner 
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of real estate and a builder whereby the latter agreed 
to erect houses, borrow money and to use his credit 
in consideration of which the builder “is to become 
possessed of an undivided one-third interest in the 
property”. It was held that this agreement created 
a partnership. Mr. Chief Justice Shepherd, p. 494, 
said: 


“The legal effect of this contract was to make 
complainant partners with Campbell in the de¬ 
velopment of the land by building houses; they 
furnishing the land and Campbell undertaking the 
erection of the houses.” 

This case was taken to the Supreme Court (229 
U. S. 561) and while reversed on other grounds, that 
court holding that the deed granting to the builder a 
one-third interest in the property was valid, agreed 
with this court that the contract created a partnership. 

Mr. Justice Pitney, p. 580 said: 

“We agree that the legal effect of this contract 
was to make the complainants in effect partners 
with Campbell in the development of the land by 
building houses, they furnishing the land and he 
undertaking the erection of the house.” 

Page 581, continuing: 

“What it (the agreement—parenthesis ours) 
meant was that he should have directly or indi¬ 
rectly, one-third interest in the proceeds of the 
property. In short, he was to be a ‘partner’ in 
the enterprise.” 

See also Re: Warren v. Ware (2 Daveis, U. S. 
Dist. Ct. 322. 

It is therefore respectfully submitted that the court 
erred in holding that Maury and McLean were not 
partners. 
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II. 

The Court Erred in Refusing to Hold That lender the 
Evidence the Defendant, John F. Maijiry, was 
Bound by the Transaction and Contract of Otto B. 
McLean With the Plaintiff. 

I 

The above is in substance the 7th assignment of 

i 

error. If the relationship of Maury and McLean was 
that of partners as urged in the first proposition then 
we have the anomalous situation of one partner selling 
a one-fourth interest in real estate acquired by the 
partnership and upon resale at a substantial profit the 
other partner claiming the entire proceeds as jhis own. 
And to this we may add that Mrs. McLemore paid one- 
half of the cash necessary to be paid for the property. 
It is true that only $7800 was received by the title 
company in the settlement (being equivalent jto a di¬ 
rect payment to the seller) but this was no fault of 
appellant since she delivered both checks to [McLean 
at the title company in the belief that they were being 
deposited there. However, the check for $2200 was 
delivered and endorsed to Maury who deposited it to 
his personal account. Therefore the appellee,! Maury, 
has received directlv or indirectly all of the monev 
obtained from appellant. 

At the time Mrs. McLemore paid the money, the de¬ 
fendants had been in default in making the cash pay¬ 
ment required to settle for a period of seventeen (17) 
days. (R. 33 and 35.) Demand had frequently been 
made upon them by the seller and they had been in¬ 
formed that it was necessarv to close the transaction 
(R. 28 and 29). The transaction with Mrs. McLemore 
was done hurriedly because the money had tb be in 
the title company by noon (R. 22). It was therefore 

i 

i 

i 
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Mrs. McLemore’s monev that enabled the defendants 

* 

to close the deal resulting in Maury’s not only receiv¬ 
ing his one-fourth profits but the profits of McLean 
as well, although neither Maury or McLean actually 
paid but $833.33 each of their own money into the deal. 
If the fraud was entirely that of McLean’s his copart¬ 
ner Maury has received the entire benefits therefrom. 
Maury's defense to this is that he did not know appel¬ 
lant in the transaction. Although this is denied (See 
Fourth Point of Law) we do not believe such defense 
can prevail for the following reasons: 

1. The acts of McLean (in his dealings with plain¬ 
tiff) were within the scope and object of the partner¬ 
ship and therefore his copartner is equally bound by 
the acts of McLean. 

2. That Maury is jointly liable for the fraud of 
McLean. 

3. That inasmuch as the plaintiff’s money formed 
part of the purchase price the property is impressed 
with a trust to the extent of her interest and the pro¬ 
ceeds from the sale of the property are likewise im¬ 
pressed with the trust. 


1 . 

McLean’s Acts Within the Scope of Partnership. 

There can of course be no doubt as to the principle 
that all of the partners are liable for the acts of each 
within the scope of the partnership. 


Woodward vs. Xelligan, 19 App. D. C. 550 
Flannery vs. Granite Co., 3 App. D. C. 395 
2nd National Bank vs. Yankou, 55 App. D. C. 
252. 


1 

! 


I 


f 

I 

. 

». 

! 
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The obtaining of money to finance the purchase of 
this property was not only within the scojje of the 
business but necessary for its successful termination. 
The selling of these interests for contributions to the 
purchase price had not only been done by ! McLean 
with the consent of Maury but by the active par¬ 
ticipation of Maury (see Peyser’s testimony, R. 26; 
Ghiselli’s testimony, R. 28) McLean had the feame au¬ 
thority to sell Mrs. McLemore an interest as lie had to 
sell Pevser or Ghiselli. 

In 30 Cvc. page 503 it is said: j 

j 

“A partnership is liable for money borrowed by 
one of its members, on the credit of the fifm with¬ 
in the scope of its authority and according to the 
usual course of its business, nor will the lender’s 
rights be affected by the borrowing partners mis¬ 
application of the money, if he has acted 1 in good 
faith.” ! 


Fraud. 

! 

Maury is equally liable for any fraud perpetrated 
bv McLean. i 

National Savings & Trust Co. vs. Sands, 44 App. 
D. C. 20, in a suit for an accounting, the members of 
a copartnership firm of real estate agents were 
held jointly and severally liable to the principal for 
fraud where the agency was with the firm although 
some of the fraudulent transactions were conducted 
personally by one of the members of the firm, j 

See also Lane vs. Fenn, 120 N. Y. S. 237, 6|5 Misc. 
836. 
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3. 

Trust. 

This involves not so much the question of agency 
but the rights and equities of Mrs. McLemore in the 
property and in the proceeds of sale thereof and will 
therefore be treated under the 5th point of law. 

We do noti think it will be seriously controverted 
that if a partnership existed that Maury would be 
liable in this action. The Court answered this ques¬ 
tion by deciding that the relation was that of coad¬ 
venturers and not partners and such being the case 
that the doctrine of agency did not apply. The Court 
stating in its findings of fact as follows: 

“The Court finds that the defendants John F. 

Maury and Otto B. McLean were coadventurers 

but not partners in this transaction * * (R. 16) 

“The Court is of the opinion that the defendant 

John F. Maurv is not bound bv the acts of his co- 

* • 

adventurer Otto B. McLean without knowledge on 
the part of the defendant, John F. Maury.” 

This brings us to the next proposition. 

It is therefore submitted that the court erred in 
holding that the relation of partnership did not exist 
and that such decision was vital to his ultimate deci¬ 
sion dismissing the bill. 


III. 

That Even Though the Relation of Maury and McLean 
Were Held to Have Been That of Coadventurers 
Maury is Still Bound by the Acts of McLean. 

This covers the 8th assignment of error. 

We do not think the relation of the tvro defendants 
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i 


was that coadventurers. After the plaintiff invested 
her money in the enterprise we think her relation with 
the copartnership (of Maury and McLean) ;-was that 
of joint adventurer. However, assuming the relation 
of Maury and McLean was that of coadventurers, it 
then becomes necessary to examine more clpsely that 
relation. Certainly according to the weight of au¬ 
thority, that relation is something more than mere 
cotenancy in the property. The courts frequently use 
the term ‘'joint adventurers’’ as interchangeably with 
a special or limited partnership. 

Hammel vs. Feigh, 143 Minn. 115,173 N. W. 570. 

Stoop vs. U. S. (Or), 250 Pac. 760. 

Barton vs. Wamslv, 194 Iowa 591, 190 N. W. 18. 

In 33 C. J. 841, it is said— j 

i 

“A joint adventure has been aptly defined as a 
‘special combination of two or more j persons, 
where in some specific venture a profit ijs jointly 
sought without any actual partnership j or cor¬ 
porate designation’.” 

I 

And a joint adventure is generally governed by the 
same rules as a partnership. j 

In 33 C. J. 841, it is said: i 

I 

“A joint adventure is a legal concept;of com¬ 
parative recent origin. It is purely a cre'ature of 
our American Courts. At common law an enter¬ 
prise of limited character, such as is now called 
a joint adventure, was regarded at law as merely 
an informal kind of partnership, and ihk courts 
made no attempt to distinguish one from the other. 
Such is still the case in England and in Canada, 
but in the United States the courts about the 

j 

j 

i 

i 


i 


i 


i 


i 
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middle of the last century, began to find it con¬ 
venient to draw distinctions between them, and 
hence there is gradually building up a body of 
American law applicable to the relation of joint 
adventures which may or may not apply to the re¬ 
lation of partners. So far the divergence between 
the two relations is very slight; so slight in fact 
that it is generallv asserted that tliev are gov- 
erned bv the same rules of law.” 

Id. page 842: 

‘‘as respects the character of the business un¬ 
dertaken, the principal difference is that, while a 
copartnership is ordinarily formed for the trans¬ 
action of general business of a particular kind, a 
joint adventure is usually, but not necessarily, 
limited to a single transaction, although the busi¬ 
ness of conducting it to a successful termination 

mav continue for a number of vears.” 

» * 

See also case note in 48 A. L. Rep. page 1064 and 
63 A. L. R. 915. 

In Hammcl vs. Feigh, 143 Minn. 115, 173 X. AY. 570, 
it was held that an action of partnership accounting 
would lie between the adventurers. The Court page 
444 said: 


“Real estate belonging to joint adventurers, 
whether title is in one or more parties, is im¬ 
pressed with a trust for the benefit of all. The 
terms and intent of the parties must control. 
AYhile a joint adventurer is not identical with a 
partnership, it is so similar in its nature that the 
rights of the parties thereto are governed by prac- 

ticallv the same rules.” 

* 
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And there seems no substantial difference between 
the authority of one adventurer to bind hifc coadven¬ 
turer and that of one partner to bind the other. 

In 33 C. J. 871, it is said: j 

i 

! 

i 

“As to third persons who deal with a joint ad¬ 
venturer in good faith and without knowledge of 
any limitation upon his authority, the! law pre¬ 
sumes him to have been given power 1 6 bind his 
associates by such contracts as are reasonably nec¬ 
essary to carry on the business in which the joint 
adventurers are engaged.” 

i 

It was held in Bond vs. O’Donnell, et al 205 Iowa, 
902, 218 X. W. 898, that where coadventurers! buy land 
for speculation all are held liable for a deficiency pur¬ 
chase money mortgage though one took title! and exe¬ 
cuted the mortgage in his own name. 

The Court page 902 of (X. W.) said: 

I 

j 

“Consequently in the case at bar a number of 
the group, whose * joint adventure’ was to buy 
land for speculation, had authority to bind each 
member of the organization for the necessary pur¬ 
chase price of such real estate under the!doctrine 
of agency, wherein he, as representative of the 
others, was acting within the contemplate^ sphere 
of the endeavor.” 

In Xelson vs. Lindsay, 179 Iowa, 863, 162 X. W. 3. 
It was held that one coadventurer is chargeable with 

i 

notice of the acts of the other coadventurer, j In that 
case one adventurer attempted to attach an automobile 
that had been sold by the other coadventurer. In de¬ 
ciding between the equities of the attacking adventurer 
and the purchaser in favor of the latter, thp Court 
said p. 5 (X. W.): j 

I 

i 

i 

I 

i 
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“Parties may enter into a joint enterprise 
whereby they assume mutual obligations to each 
other and agree to a basis of sharing profits. Such 
an arrangement may fall short of being a partner¬ 
ship, though it has some of the elements of part¬ 
nership. It is often denominated in the books as 
a joint adventure. The relation of such an enter¬ 
prise is one of trust and confidence. The interest 
of each is affected by the conduct of the other. 
With reference to such enterprise the parties are 
under mutual obligations of good faith perform¬ 
ance and frank disclosure of all material facts. 
The act of each party as to third parties is for 
the benefits of all the joint adventurers. In that 
respect the relation between themselves are sim¬ 
ilar to those of partners.” 

In Lane vs. Fenn, 120 N. Y. S. 237, 65 Misc. Rep. 
336, affirmed 130 N. Y. S. 995, 146 App. Div. 205. It 
was held that adventurers were liable for fraud or 
misrepresentations of their coadventurers, though the 
former were innocent of any personal wrongdoing. 

To the same effect is Hambleton vs. Rhind, 84 Md. 
456, 33 C. J. 873. 

In Martin vs. Morrison, 260 S. W. 893 (Tex. Civ. 
App.), it was held that one joint adventurer had au¬ 
thority to sell the interest of the joint adventure in an 
oil lease though without the knowledge of the other 
adventurer, as this was within the scope of the enter¬ 
prise. 

If one adventurer has authority to sell the property 
without the knowledge of the other we submit that he 
has an equal authority to sell an undivided one-fourth 
interest therein as in the case at bar. 

The following cases likewise support this doctrine: 

Boiler & Weldine Co. vs. Minn. Lumber Co., 103 
Okla. 226, 229, Pac. 1045 

Mission Ridge Land Co. vs. Nixon, 48 S. W. 405 
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i 

I 

i 


Bloom vs. McGinnity Co., 143 P. 825,' 26 Colo. 
256 

Braddock vs. Hinchman, 79 A. 419, 78 N. J. Eq. 
270 


Anderson vs. Weber, 148 N. Y. S. 133, 162 App. 
Div. 725 

Williams vs. Gillies, 53 How. P. R. 42$. 

i 


It is therefore submitted that the Trial Co|urts rul¬ 
ing as a matter of law that one adventurer Could not 
bind his coadventurer was unsound and as its ultimate 
decision dismissing the bill of complaint was founded 
upon this erroneous principle it follows that tlfe decree 


dismissing said bill is likewise erroneous and should 


be reversed. 


IV. 


That Under the Evidence Maury had Knowledge or 
Notice Sufficient to Put Him on Inquiry and is 
Therefore Liable. j 


Although under the authorities cited under fhe pre¬ 
ceding propositions Maury is liable in this transaction 
without knowledge or notice, it is submitted j that in 
view of the facts as shown in this case Maijiry had 
notice sufficient to put him on inquiry if not actual 
knowledge. | 

It is true that Maury testified that although he knew 
Mrs. McLemore he did not know that she was con¬ 
nected with this transaction. (R. 33.) The defendant 
did not offer the testimony of McLean who could have 
corroborated the testimony of Maury in this respect. 
Certainly it was not the duty of appellant to call a co¬ 
defendant to prove her case. It is true that at the time 
of the trial McLean was not in this jurisdiction but 


! 

i 

i 








the record is silent as to what if any effort was made 
to procure his testimony. 

These circumstances call for the application of the 
rule that the failure of a party to produce evidence 
without proper explanation creates a presumption that 
such evidence is unfavorable to such party. 

Clifton vs. Howard, 4 How. 242, 11 L. ed 957: 
Kirby vs. Tallmadge, 160 U. S. 379, 40 L. ed 
463 ; Fitzsimmons vs. Ogden, 7 Cranch 2, 3 L. 
ed 254; Kunkle vs. Burnham, 153 U. S. 216, 3S 
L. ed 694; Crosby vs. Buchanan, 23 Wall. 420, 
23 L. ed 137. 

The rule is particularly applicable in this case be¬ 
cause while this defense is a comparatively simple one 
to invoke it is extremelv difficult to directlv controvert, 
since the truth is entirely in the possession of the de¬ 
fendants Maurv and McLean. 

•> 

There are however circumstances in the case which 
we believe are sufficient to have at least put Maury 
upon inquiry. 

Maury knew Mrs. McLemore (R. 33). Paul Price 
testified “that he knew Mrs. McLemore bv sight and 
had frequently seen her in the office of Maury and 
McLean during the period of this transaction and on 
manv occasions both Maurv and McLean were in the 
office.” (R. 30.) See also Miss Ruppert’s test. (R. 
2S0.) 

Maurv must certainlv have known that thev needed 
additional money to complete the transaction. The 
time for paying the money under the contract expired 
February 10, 1927, and was not actually paid in until 
17 davs later. Guv Birkhead, agent for Harrv Kite 
the former owner testified that “on or about Februarv 
10, 1927, when the sixty day period specified in the 
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contract had expired, the owner Mr. Harr^ A. Kite, 
repeatedly asked him why the settlement! was not 
closed, and that from February 10, to February 28, 
1927, he frequently communicated with the office of 
Maury and McLean, inquired why the settlement was 
not made and informed that office that Ki^e said it 
was necessary to close the transactions ’ \ (R. 28 and 

29) It must be borne in mind that during tljiis period 
Maury was actively participating in the enterprise. 
Ghisselli testified that “he discussed this matter fre- 

I 

quently with both Maury and McLean”, i (R. 28) 
Pevser testified that after this matter was brought to 
his attention by O’Brien an employee of Maury and 
McLean “his transactions were entirely ivith Mr. 

mf 

Maury except once in a while he would discuss the mat¬ 
ter with Mr. McLean”. “That subsequent! to Feb¬ 
ruary 18, 1927, Maurv and McLean needed funds to 
complete the purchase and Peyser secured a loan of 
Ten Thousand Dollars from the Security Sayings and 
Commercial Bank”. (R. 21) j 

Maury as a man of business experience ifiust cer¬ 
tainly have known that the contract was in default in 
that the money had not been paid in on time, jit would 
seem incredible that the notice given by Birkhjead that 
the seller demanded settlement in accordance jwith the 
terms of the contract was not brought home to Maury, 
who at that time was active with McLean in soliciting 
a loan from Pevser to close the deal. Pevser paid the 
money to the Title Company by check dated February 
24. Still the settlement was not made until February 
28. If the seller was pressing Maury and McKean for 
immediate settlement and Maury was equally inter¬ 
ested in making settlement and had borrowed $10,000 
for that purpose, is it not reasonable to suppose that 
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Maury made some inquiry as to why settlement was 
not made before February 28, 1927, the date that the 
Title Company received the money from Mrs. McLc- 
rnore. While settlement was made February 28, 1932, 
the settlement sheet is dated February 25, 1927, show¬ 
ing the parties intended to make settlement on the 


earlier date. 

Whv was it necessary for Maurv and McLean to bor • 
row $10,000 when only $7800 was necessary to close 
the deal (settlement sheet R. 35) that is assuming that 
the $5000 each received from Peyser and Ghiselli was 
available? The settlement sheet showed a payment 
of $7800 (Mrs. McLemore \s check). McLean had re¬ 
ceived $10,000 from Peyser and Ghiselli, so that the 
settlement sheet on its face showed that McLean had a 
balance of $2200 of Ghiselli and Pevsers monev that 
he had not put into the deal. Under these circum¬ 
stances should not Maurv have demanded an account- 

* 

ing or at least asked of McLean some explanation. 
Maury-McLean Inc. received an adjustment check from 
the Title Company of $199.50. Maury must have re¬ 
ceived this check as president of the company and he 
would certainly have gone over the settlement sheet or 
in any event is chargeable with notice therewith. U. S. 
Trust Company vs. David, 36 App. D. C. 549. 

The payment bv Mrs. McLemore was done hurriedly 
because the money had to be in the Title Company by 
noon. (R. 22, Mrs. McLemore test.) Besides McLean, 
three employees of Maury-McLean knew all about the 
transaction having accompanied her in the automobile 
from Hibbs Company to the Title Company when Mc¬ 
Lean handed the checks to Mr. Benton. (R. 23) 
Martin J. Quigley, the settlement clerk of Maury-Mc- 
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Lean, one of the three employees testified that he knew 
all about the transaction. (R. 29 and 30) 

There was therefore no secrecy connected |vifh the 
transaction. It was common knowledge of the em¬ 
ployees and it is amazing that Maury was ill entire 
ignorance of the matter. Maury received for his own 
personal use the $2200 check of Mrs. McLemore and 
credited this against an indebtedness of McKean to 
him. We think under the circumstances it would have 
been well nigh impossible for Maury not to have known 
something of the transaction with Mrs. McLemore. 
lie certainly had sufficient facts to have put him on 
inquiry, the record of this payment was available at 
the Title Company and it was his agent in the Transac¬ 
tion. He had ample means of learning of tne true 
situation. We do not believe the law would permit 
him to shut his eyes to information so obvious and 
thereby escape liability. 

In Manogu vs. Bryant, 15 App. D. C. 245, i it was 
held that knowledge of facts or circumstances teason- 

j 

ably sufficient to put a person of ordinary prudence 
upon inquiry which if pursued with proper diligence 
would lead to the discovery of the actual condition of 
the title, is equivalent to knowledge direct and (pertain. 

We think the same rule applies in this case, i 

i 

In Morimura vs. Samaha, 25 App. D. C. 189, the 
Court page 197, said: 


‘‘A purchaser from a fraudulent vendor 


as m 


other cases of purchasers of defective titles] is put 
upon inquiry, where his knowledge of facts and 
circumstances reasonably sufficient to excite the 
suspicions of a man of ordinary prudence and busi¬ 
ness capacity as to the purpose and intent! of his 
vendor, which if inquired into with ordinary dili- 






26 


gence, would lead to the discovery of that purpose 
and intent. In such a case his situation is not dif¬ 
ferent in law from that of one who is shown to 
have had direct and certain knowledge. ’ * 


In United States Trust Co. vs. David, 36 App. D. C. 
549, it was held that an order of the appointment of a 
receiver furnished a bank was notice of the bill of com¬ 
plaint upon which the order was made. 

Held also that a paper which expressly refers to 
another paper within the power of the party to inspect 
gives notice of the contents of the other paper. 

Mr. Justice Robb, page 557, said: 


“We think these facts clearly bring the case 
within the rule that “whatever is notice enough to 
excite attention and put the party on his guard 
and call for inquiry is notice of everything to 
which such inquiry might have lead. When a per¬ 
son has sufficient information to lead him to a fact, 
he shall be deemed conversant of it. Wood vs. 
Carpenter, 101 U. S. 135, 25 L. ed 807.” 

It is further submitted that the notice of the em¬ 
ployees of Maury and McLean Company who accom¬ 
panied Mrs. McLemore on her trip to the title com¬ 
pany and who had knowledge of the transaction and 
also the knowledge of the title company together with 
the record evidence in its possession, which company 
was acting for Maurv in this transaction, constituted 
knowledge to Maury upon the principle that notice to 
the agent is notice to the principal. 


Johnson vs. Tribby. 27 App. D. C. 281; Willey 
vs. Stormont, 38 App. I). C. 399. 


We therefore respectfully submit that Maury had 
knowledge or notice of McLean’s acts and is therefore 
liable for the acts of McLean. 
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V. 

That Even Though John F. Maury was not Bound by 
the Acts of Otto B. McLean, Yet the said Otto B. 
McLean as the Owner of an Undivided One-Fourth 
Interest in the Property and the Venture S^old his 
Interest to the Appellant and Thereafter had no 
Interest Therein to Assign to said John F. Maury. 
Therefore the Appellant was Entitled to a One- 
Fourth Interest in the Proceeds of Said SjJale as 
Against Maury Claiming Under an Invalid Assign¬ 
ment. I 

The above point of law covers the 9th assignment of 
error. 

j 

Regardless of whether or not Maury in this transac¬ 
tion was bound bv the acts of McLean or had knowl- 

•. 

edge or notice thereof, McLean as the owner of an un¬ 
divided one-fourth interest in the property and venture 
had the right to sell his own interest therein.! The 
plaintiff has paid for this interest and her money went 
directly to the seller of the property. She therefore 
became the equitable owner of an undivided one-fourth 
interest in the property and hence became entitled to 
an undivided one-fourth interest in the proceeds jof the 
sale. McLean could not thereafter (over a year after) 
deprive her of this interest by an informal assignment 
to Maury made a few days prior to final settlement on 
resale of the property. McLean having parted! with 
his interest had nothing to assign to Maury. 

In Selwyn & Co. vs. Waller, 212 N. Y. 507, a! case 
involving joint adventurers in the production of ajplay, 
one of the joint adventurers had assigned a part of his 
interest prior to his assignment to the plaintiff. It 
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was held that the assignee (plaintiff) took subject the 
equities as well of third parties as of the original 
owner. 

The Court page 513, said: 

“The respondent does not appear to question 
appellant’s contention that the plaintiff acquired 
onlv what its assignor had to sell. Xo element of 
estoppel being involved, it seems plain that the 
plaintiff took subject to the prior equities as well 
of third parties as of the original owners. At any 
rate, that is the settled law of this state (authori¬ 
ties cited) ”. 

Contracts of this kind do not constitute an interest 
in land and therefore the statute of frauds would have 
no application. Martin vs. Morrison, 260 S. W. 893. 
Bond vs. Taylor, 69 8. E. 1000; 68 AY. Va. 317. Wil¬ 
liams vs. Gillies, 53 How. Pr. 429. 

The contract with appellant was therefore not re¬ 
quired to have been recorded and is binding though 
-Maury had no notice. Therefore if the other disputed 
questions were resolved in favor of Maury, the appel¬ 
lant should prevail under the point of law at hand 
under the maxim of “where the equities are equal the 
first in order of time shall prevail.” 

On the other hand all that has been heretofore said 
upon the fact of notice is equally applicable here. We 
mav also refer to the circumstances of the assignment 
of McLean's interest to Maury. Paul Price, an em¬ 
ployee of McLean (R. 30) testified that 

“in March and April, 1928, McLean was heavily 
involved financiallv, and at that time did not carrv 
in his own name such accounts and assets as he 
had. That at the time of the settlement of the 
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resale of the property McLean was at home, sick 
in bed, and did not attend the settlement.” 

Again it must not be overlooked that Mabry contri¬ 
buted in bringing about the situation by hijs associa¬ 
tion with McLean. Mrs. McLemore would not have 
put her money in the enterprise except that!she knew 
Maury. (R. 23.) He certainly had apparent(authority 
to sell tliis interest as the selling of interests in the 
property had received the sanction of Maulry. This 
is similar to the authorities which hold that ^here one 
clothes another with apparent authority to; act and 
that other commits a fraud upon a third person as 
between the two innocent persons the first mpst suffer. 
Dias vs. Chickering, 64 Md. 348, where the Court (page 
355) said: 

i 

i 

“The facts in this case bring it within!the prin¬ 
ciple that “when one of two innocent x>arties must 
suffer by the fraud of a third, the loss jshall fall 
upon him who has enabled such third person to 
do the wrong. 7 ’ 

It is therefore respectfully submitted that the court 
erred in failing to hold that the plaintiff acquired a 
one-fourth interest in the property under hny view 
of the case. 


Under the Facts the Appellant is Entitled tp an Ac¬ 
counting and Money Decree Against the Appellee, 
John F. Maury. 

i 

This point of law involves the first, second, third 
and fourth assignments of error. If the other iproposi- 
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tions are correct this proposition would seem to follow 
as a matter of course. 

If the relation of the parties is that of partners then 
a bill for an accounting and money decree is the proper 
remedy. 

In Fowlkes vs. Stone, 20 App. I). C. 379, where land 
was bought on joint account for partnership purposes 
and title was taken in the name of one partner, it was 
held that the partner taking title holds it subject to a 
trust in favor of his copartner and that a bill for an 
accounting would lie. 

The Court said (383): 


“The court was clearly right in declaring the 
legal title vested in Stone as subject to a trust in 
favor of the complainant. The evidence oral and 
written shows the purchase of the land was made 
on joint account." 

See also Grafton vs. Paine, 7 App. (1). C.) 255. 

Melton vs. Kingsley, 7 App. (D. C.) 531. 

The same rule is applicable if the relation of the 
parties is that of joint adventurers. 

In 33 C. J. page 854, it is said: 

“A joint adventurer who pays Ids share of the 
purchase price of real estate bought for the pur¬ 
pose of the enterprise acquires thereby a vested 
equitable interest in the land itself as well as in 
the profits from the resale thereof.” 

To the same effect are Johnson vs. Farmers and 
Merchants Bank, 152 Minn. 442, 189 X. W. 583. In re 
McConnell, 197 Fed. 438. Burkhardt vs. Walsh. 49 
App. Div. 634, 64 N. Y. S. 779. Barton vs. Wamsley, 
194 Iowa 591, 190 X. W. 18. Selwvn & Co. vs. Waller, 
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supra. Ross vs. Stevens, 45 N. J. Eq. 231. Gamble 
vs. Loftier, 28 S. D. 239, 133 N. W. 288. j 

Appellant having jointly purchased the property 
with the appellee, the appellee should not be permitted 
to take to himself the proceeds of sale, and therefore a 
bill for an accounting should lie. 

i 

It is therefore respectfully urged that the decree 
dismissing the hill of complainant was erroneous and 
should be reversed. 

Respectfully submitted, 

i 

L. Q. C. Lamar, 

Aubrey B. Fennell, j 
Attorneys for Appellant. 
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iln % (Enurt nf Appeals 

OF THE DISTRICT OF COLUMBIA. 


No. 5833. 


MAUDE S. McLEMORE, APPELLANT 1 , 


vs. 


JOHN F. MAURY, APPELLEE. 


BRIEF FOR APPELLEE. 


APPELLEE’S STATEMENT OF FACTS, j 

The appellant, on pages 1 to 5, inclusive, of herj brief, 
states the facts which in appellant’s view of thp case 
are material, but we feel that this statement does not 
include certain important phases of the transaction 
which were controlling at the trial of the case. jWith- 
out attempting to repeat the testimony or issues in 
the case, we will summarize these additional! facts 
briefly as follows: 

The second amended bill was filed upon the theory that 
the appellee and one McLean were partners in the real 
estate business, including the buying and selling of 
real estate for profit and gain; that they purchased the 
property 1514 K Street Northwest, pursuant to their 
partnership arrangements; that being unable oj un¬ 
willing to pay the balance of 810,000 of the S2|0,000 
purchase price, they approached the plaintiff, through 
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the defendant McLean, “acting as the duly authorized 
agent of said partnership and joint adventurers, and 
asked the plaintiff to invest the sum of 810,000 in 
said enterprise, and promised and agreed to pay the 
plaintiff said sum and one-third of the profits which 
would be realized from said venture” (Rec. 3). Plain¬ 
tiff therefore avers that she “did therebv become and 
was a co-partner and joint adventurer with said de¬ 
fendants in said enterprise and entitled to receive her 
proportionate share of the profits therefrom.” 

On page 2 of appellant’s brief her testimony is quoted, 
which discloses the real facts of the transaction differing 
essentially from the bill of complaint. In substance 
she says McLean invited her to join him, the appellee 
Maury, and one Ghiselli in a speculative purchase of 
the building, representing that it was a joint adventure 
in which four people would be interested and that she 
would have a one-fourth interest with the other three 
above named. 

The record shows that this occurred in November, 
1926. She did nothing in the matter from that time 
until the last dav of Februarv, 1927. She had known 
Mr. Maury for many years and was frequently in his 
office, but never mentioned this matter to him. 

Meanwhile, some ten days before she had any further 
negotiations with Mr. McLean, the other three parties 
to the joint adventure, the appellee, Ghiselli and McLean, 
had conferred with and invited Major Julius I. Peyser 
to join them in the purchase and he had agreed. The 
details of taking title had been arranged. 820,000 
cash, less the 82,500 deposit had to be paid, and Major 
Peyser and Mr. Ghiselli had given their checks for 
85,000 each to McLean. Major Peyser had discounted 
a 810,000 note of McLean and Maury at his bank, 
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which credited his account with the $10,000 arid com¬ 
pleted the $20,000 cash required. The matte f being 
then ready to close at the Columbia Title Company, 
the vendor’s deed was deposited, Major Peyser turned 
over to the Title Company this $10,000, representing 
the Maury and McLean shares of $5,000 each, and 
it remained only for McLean to turn over to the Title 
Company the remaining amount of approximately 
$7,500, represented by the Ghiselli and Peyserj shares 
less the deposit, for which they had given him personally 
their checks on February 16th 

On February 24, 1927, McLean accordingly gave 
his (McLean’s) personal check to the Title Ccjmpany 
for $7,734.27. This check was returned by the bank 
dishonored (R. 24, 25). It does not appear that the 
Title Company ever communicated this fact tb either 
Peyser, Maury or Ghiselli or that they knew of it. It 
therefore became necessary for McLean to make good 
the amount of his check because the deal was being 
suspended at the Title Company, the time for closing 
had expired, and the seller was most pressing td have 
the deal closed (R. 28, 29). j 

On February 2Sth, McLean went to the appellant, 
had her draw $10,000 from Hibbs and Compkny in 
two checks, one for $7,800 and one for $2,20b, and 
went with her from the office of Hibbs and Company 
in McLean’s automobile to the Columbia Title Cojmpany 
(Rec. 22). She did not go in the Title Company’s office, 
but states that she waited in the car while McLean, to 
whom she had given the checks, delivered them to the 
company. Thereupon McLean gave her his demand 
note for $10,000, which had never been paifl and she did 
not receive any contract or other paper showing her 
interest in the transaction. 
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The 87,800 check was on that dav delivered bv 
McLean tp the Title Company and entered into the 
settlement, as a substitute for his dishonored check, 
and the deal was thereupon closed. The 82,200 check 
McLean endorsed to Maury on account of another 
transaction on which he was indebted to Maury for 
86,000, without any explanation of the circumstances 
under which he had received it. 

The property was thereupon vested in Peyser as 
trustee, and he issued four declarations of trust, one to 
his wife, one to Ghiselli, one to McLean, and one to 
Maury. The title was so carried and the property 
managed by Peyser for about fourteen months, when 
it was sold to the holding company for the Southern 
Railway at a profit of 813,000. 

Maurv’s connection with Maury-McLean, Inc*., was 
terminated bv him in Mav, 1927. 

Meanwhile, Maury was compelled to pay the entire 
810,000 note which Major Peyser had discounted for 
Maury and McLean, including McLean's share of the 
liability. He also gave credit to McLean for certain 
indebtedness owing on other accounts, and purchased 
McLean's one-fourth interest in 1514 I\ St., which was 
duly assigned to him. He also traded other property 
for the Peyser one-fourth interest, which was also 
assigned to ,him, so that when the transaction of sale was 
made by Peyser as trustee, the proceeds of sale, amount¬ 
ing to 833,000, were distributed one-fourth to Ghiselli 
and three-fourths to Maurv. 

Although Mrs. McLemore testified that she was in 
Maurv’s office many times, she never had any word 
from Mr. Maurv that he was in this transaction, she never 
asked Mr. Maurv about the matter, and she never made 
any demand upon Maury for the payment of any money 
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except through her attorney just before filing suit. 
The property was purchased in February, 1927, sold 
by Peyser as trustee in March, 1928, and the sjuit was 
filed more than two years thereafter. 

The record shows that in February, 1927, Mapry and 
McLean were engaged in business as officers ancf stock¬ 
holders of Maury-McLean, Inc., a corporation con¬ 
ducting a real estate office under that name, in which 
the stock was held 40% by McLean, 40% by jviaury, 
19% by Herbert McLean, and 10% by H. W.j Dure. 
The witnesses produced by the plaintiff testified that 
this was a corporation (Rupert, p. 28; O’Brien,; p. 29; 
Quigley, p. 29; and Price, p. 30). Price testified that 
“the purchase and resale of this property was handled 
by Maury asd McLean as a personal transaction and 
not as a corporate matter”. 

The court upon these facts (R. 10) found that there 
was no partnership between these men; that this trans¬ 
action was one of joint adventure and not one inj which 
Maury and McLean were partners, that the plaintiff 
had failed to prove knowledge on the part of jVIaury 
of the transaction between McLean and the plaintiff 
or of the fact that the plaintiff’s money formed a part of 
the purchase money for the property, and that the de¬ 
fendant Maury was not bound by the acts of MjcLean 
transacted without his knowledge. 

i 

i 

i 
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ARGUMENT. 

I. 

The Relation of Maury and McLean Was Not That of 

Partners. 

The obvious purpose of the appellant is to present 
this case on a double aspect of liability, first, that this 
was a general partnership transaction of Maury and 
McLean; and second, that by entering upon a joint 
adventure with respect to a particular property, a 
partnership was created in the individual transaction. 

Findings of fact will not be reviewed by this Court 
unless thev are “clearly and manifestlv wrong”. Rhode- 
rick, et al., vs. Swartzell, decided May 29, 1933. 

The claim of appellant (p. 8) is based on a general 
partnership alleged to exist between the two men broad 
enough to cover this transaction. The evidence shows 
that they were never partners in the real estate business, 
and no evidence whatever supports the contention of 
the plaintiff in paragraph 4 of the amended bill of 
complaint (,Rec. 2) that they were partners engaged in 
the real estate business, which business included the 
buying and selling of real estate on their own behalf. 
Plaintiff herself testified (R. p. 21) that “Maury and 
McLean were engaged in the real estate business as 
partners in 1927”. She then states that McLean first 
approached her in November, 1926, but at that time 
she took no action. It will be noted that she does not 
state that they were partners at that time. 

Major Peyser testified (R. 26) that the matter was 
first brought to his attention by one O’Brien, who was 
emploved by “Maury and McLean” or “Maury- 
McLean Company”. This was in February, 1927. 
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He also states “that Maury and McLean at that time 
were partners in the real estate business”. 

Mr. Ghiselli (R. 27) testified that “John F. klaury 
and McLean were engaged in the real estate business 
in Washington, D. C.” He does not state what their 
relationship, if any, was. 

i 

It will be noted that both Peyser and Ghiselli handled 
this transaction as an individual matter, and! made 
their checks for their respective one-fourth interest 
payable to McLean individually. 

Miss Ruppert (R. 28), witness for the plaintiff, 
testified that she was employed by the McLean Cofnpany 
first in the fall of 1926 and afterwards by Maury and 
McLean. Maury and McLean were incorporate^, and 
she kept the minute book. 

O’Brien, also a witness for plaintiff (R. 29) testified 
that in 1926 he was an employee of McLean; that in 
the latter part of that year or the first part of 1927, 
Maury became associated in the real estate business 
with McLean, and they incorporated under the n^ime of 
“Maury and McLean, Inc.”, and witness wasj made 
an officer of that company. 


Quigley, also a witness for the plaintiff (R. 29) testi¬ 
fied that in February, 1927, he was an officer of Maury 
and McLean, Inc. 

Price (R. 30) testified for plaintiff that he was em¬ 
ployed by McLean in 1926, 1927 and 1928; “thht the 
purchase and resale of this property was handlbd by 
Maury and McLean as a personal transaction and not 
as a corporate matter.” 

For the defendant, the appellee testified that (luring 
February, 1927, and until May 26,1927, he was president 
of Maury-McLean, Inc., a corporation organized under 
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the laws of Delaware and engaged in the general real 
estate and insurance business in Washington; that 
prior to incorporation, he had been associated indi¬ 
vidually with McLean in one or two real estate 
deals. 

The defendant’s answer, which is under oath, denies 
the allegations of the fourth paragraph of the second 
amended bill and specifically states that no partnership 
ever existed between Maury and McLean CR. 5). 

The case of Latta vs. Kilbourn, 150 U. S. 524, which 
arose in this jurisdiction, presented a somewhat similar 
question. The parties had been admittedly partners 
in the real estate business in Washington. The plaintiff 
sued the defendant for an accounting upon the theory 
that certain purchases of real estate made by the de¬ 
fendant partner, some individually and as a joint 
adventure \yith others, constituted partnership business 
and that the defendant partner was liable to the plain¬ 
tiff partner for an accounting of the profits made in these 
transactions. 

The court held that although it was claimed that in 
entering into the verbal contract of partnership it 
was agreed that neither partner should engage in individ¬ 
ual purchases of real estate for speculation without 
notifying the other and giving him the privilege of 
joining and although it was admitted that in certain 
instances the partners had purchased on joint account, 
such purchases made by an individual partner could 
not be regarded as a partnership affair. 

The court commented (pp. 541-542) upon the fact 
that the defendant’s answer “positively and in direct 
terms denied the allegation of the bill that it was ever 
agreed that the firm should carry on the business of 
buying and selling real estate, and that at no time was 
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such transaction within the scope of the par 
business.” It said: 



“Under the well settled rules of equity pleading 
and practice, his answer must be overcome by 
the testimony of at least two witnesses,! or of 
one witness with corroborating circumstance®.” 


The court then states: 


“The well known characteristics of ‘real! estate 
and note brokers/ indicating, as the words limply, 
those engaged in negotiating the sale an|d pur¬ 
chase of real property for the account of bthers, 
afford a presumptive limitation upon thej scope 
of the business, such as the appellant asserted 
and testified to in this case. His sworn Answer 
and testimony on this point has not beeri over¬ 
come by the vague and equivocal testimony 
of the appellees. The court below was iri error 
in finding as a matter of fact that the partnership 
extended to the buying and selling of real estate 
for the account of the firm.” 


Whatever the allegation of the second amended bill 
as to the scope of the alleged partnership, there \Vas no 
evidence offered to extend the alleged partnership to 
individual transactions of the alleged partners in the 
purchase and sale of real estate for their own account. 
We have cited this case of Latta vs. Kilbourn, jsupra, 
because that case conclusively established the bict in 
this jurisdiction that there can be no presumption arising 
from the fact of partnership in the real estate business 
if such a partnership had existed that such a trans¬ 
action became a partnership affair. We submit |there¬ 
fore that the evidence is conclusive that at the tinjie this 
transaction occurred, Maury and McLean were not 
partners but were transacting a real estate business as 
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officers and stockholders of a corporation then engaged 
in the general real estate business; that the trans¬ 
action was an individual transaction in which the 
corporation was not concerned or interested, and the 
only characterization of partnership applicable to any 
phase of the matter was that specie of partnership 
known as a joint adventure, which existed not merely 
as to Maury and McLean, but which included as well 
Major Peyser and Mr. Ghiselli. 

II. 

Limited Partnership or Joint Adventure. 

(Appellant’s Brief, p. 11.) 

The appellee admits that the transaction involving 
the purchase of this property constituted a joint ad¬ 
venture, which is variously designated by the courts 
as a special partnership, a limited partnership, or 
sometimes merely as a form of partnership. While 
this admission resolves any controversy on this particular 
point, we cite the following cases wherein the nature 
of the relationship established by such a transaction is 
defined. 

In the case of McCausey vs. Burnet, GO App. D. C. 
201, this court noted the distinction between a partner¬ 
ship and joint adventure, as follows: 

‘‘The syndicate was not a corporation, nor was 
it a partnership or other separate legal entity. 
It was no more than a ‘joint adventure’: that is, 
a ‘special combination of two or more persons, 
where in some specific venture a profit is jointly 
sought without any actual partnership or cor¬ 
porate designation,’ Bouvier’s Law Dictionary, 
‘Syndicate’; 33 C. J. 841.” 
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Tusant & Sons Co., vs. Chas. Weitz Soi^s, 195 
Iowa 1386: plaintiffs and defendants were thirteen 
firms constituting a voluntary association known as 
“Master Builders Association” of the city of Des Moines. 
Weitz Sons, one of the members, procured from the 
Government the contract for building the cantonment 
at Fort Dodge. 

The court held: 

“All of the appellants were competent tp enter 
into a joint adventure; but such joint ad venture 
must ultimately rest on a contract, either Express 
or implied, which may be established by! direct 
evidence, or proof of facts, and circumstances 
from which it is made to appear that sudh con¬ 
tract was in fact entered into. 

i 

• • • • • • • i 

“Surely, if these appellants understood that 
they had entered into a contract with Weitz, and 
that they were, as now claimed, equal joint ad¬ 
venturers with him in the enterprise, ordinary 
business capacity, to say nothing of mere curiosity 
would have prompted them to have inquired of 
Weitz the terms and conditions of the contract he 
had secured from the Government, and in!which 
they were jointly interested. . . . 

“The initial question in this case is whether 
or not the several parties who were memljers of 
the Master Builders Association entered into a 
mutual contract with each other to engage in a 
joint adventure. We fail to find that the ap¬ 
pellants have established the formation of such 
a contract, either express or implied. Tlje law 
applicable to cases of this kind is not obscure. 
The courts all recognize that the basis of $ joint 
adventure is, of necessity, a contract, jeither 
express or implied, but, nevertheless, a contract.” 

As further illustrating the fact that joint adventure 
must be founded on a contract, the intent of which is to 
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create a mutual profit sharing arrangement, see Whit¬ 
man, et al., rs. Bartlett, 156 Ala. 546: 

In this case, Bartlett, the plaintiff, had joined Whit¬ 
man and one McClasky in the purchase of certain 
cotton in speculation. Several deals were made, the 
particulars being separately agreed upon. Thereafter 
and without Bartlett’s knowledge, his associates em¬ 
ployed the fund of the enterprise in a further purchase 
and sale of cotton, realizing a profit, for a share of which 
Bartlett sued. 

It was held (syllabus): 

“For one to recover his share of profits, made 
in a joint adventure, he must show that there 
was a contract made between himself and the 
others; it is not enough that he was interested 
in a fund used by the others in such transactions 
without his authority.” 

In Jackson rs. Hooper, 76 X. J. Equity 1S5, the dis¬ 
tinctions between a partnership and a co-adventure 
and the scope of agency thereby created is discussed. 
This opinion has been cited frequently in the Federal 
Courts and in the Supreme Court. 

In Keyes vs. Nims, 43 Calif. Apps. 1, the court went 
so far as to hold that the agency of one co-adventurer 
for the others did not exist as in case of a partnership. 
This doubtless has to be understood with reference to 
the facts of the particular case, in which one of the parties 
was giving his time and information to the business 
while the other advanced the necessary funds and super¬ 
vised the general management of the transaction. It 
may be a very reasonable deduction from any agreement 
of joint adventure that, in the absence of an estoppel, 
it was not intended that one party should have the 
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power to bind the other in matters pertaining to the 
business. I 

i 

In this connection it will be noted that the property 
in this case was conveyed to Major Peyser as trustee, 
declarations of trust were issued by him, the property 
was managed by him, and when the sale was mijde, the 
entire proceeds were delivered to him for distribution. 
All necessary funds having been provided at the outset, no 
occasion existed for any of the parties to raise funds for the 
purpose of the transactions. 

It is also a rule of law with respect to co-adventure 
that where one party refuses, or is unable, to perform 
his obligation, his associates may, after proper notice to 
him, carry on the joint enterprise to his complete ex¬ 
clusion. Saunders vs. McDonough, 191 Ala. 119! (131); 
Goss vs. Lanin, 170 Iowa 63; Miller vs. Butterfield, 79 
Calif. 62; Appeal of Yaeger, 100 Pa. St. 88. j 

In Hege vs. Tilford, 37 N. Y. S. 751, the court defines 
the rules of agency involved in partnership and joint 
adventure cases, and points out that in actions between 
the alleged parties to the partnership or transaction, 
different rules of evidence to establish the relations of 
the parties arise than exist in the case of actions between 
third persons and the firm or coadventurer. See also 
Assurance Co. vs. Drennan, 116 U. S. 461. 

i 

i 

I 

The Appellee Was Not Bound by the Transaction and 
Agreement of McLean With the Plaintiff.j 

I 

The appellant’s claim, broadly speaking, i^ that 
because McLean was a partner, Maury, and we ajssume 
the rule would be claimed to extend to the other mejmbers 
of the joint adventure, is responsible to the appellant 
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upon the theory that one partner is liable for the acts 
of a co-partner because each partner is the agent of 
the partnership and the relation of principal and agent 
always exists. 

Appellee concedes that under the law of partnership, 
a relation of principal and agent exists and we may 
admit arguendo that the same rule applies to the case 
of a special partnership of a character described as a 
joint adventure. This rule of principal and agent, 
however, has a very important corrollary limiting the 
authority of the agent to such acts as come within the 
scope of the business. 

It is not shown or contended in this case that any 
express authority was given McLean by Maury or by 
any of the co-adventurers to sell this one-fourth interest 
in the joint adventure to Mrs. McLemore, and the appel¬ 
lant therefore relies upon the implication of authority 
based on the broad contention that being partners, the 
appellee was; liable for McLean’s acts. The question 
therefore arises: Does the fact that such a special 
partnership makes each co-adventurer the agent of the 
other impute authority to sell an interest or share in 
the partnership itself, thereby bringing in a new partner 
unknown to the others? 

While the same rule of agency extends to a special 
as to a general partnership, the application of the 
rule is limited in the former by the fact that the business 
which is the subject matter of the agreement is more 
limited in its scope. The cases therefore hold that the 
authority of a member of a joint adventure to act as 
agent for his associates is much more limited than that 
of a general partner, as there is implied authority to 
do only those things which are necessary in the manage¬ 
ment of the venture. 
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From the case of Wrenn vs. Moskin, 235 K. Y. S. 

i 

405, (409 sub. 3), we quote as follows: 

“The learned trial judge held that, fjfom the 
relationship of the joint adventure itself,j Brooks 
automatically derived authority to demand and 
receive from Wrenn Bros. Co., any; of the 
securities of the joint venture, cither {without 
payment or for inadequate payment. We hold 
that no such authority is to be derived from the 
relationship of a joint venture. This court has 
so held in Graham Bros, etc., vs. Insurance Co., 
220 App. Div. 712, 221 N. Y. S. 828, affirming 
without opinion the same case reported jin 127 
Misc. Rep. 403, 210 N. Y. S. 340. It was there 
held with respect to a joint venture, that ‘to 
find that one is agent of the other, we should 
find that authority so to act was given by that 
other by agreement, express or implied’. 33 
Harvard Law Review 854. This doctrine is 
supported by the authorities there cited, j Jones 
vs. Gould, 209 N. Y. 419; Williams vs. Gillies, 
75 N. Y. 197; Smith vs. Bank, 135 N. Y. S. 
985; Kent vs. Universal Films Co. 193 N; Y. S. 
838: Badeley vs. Consolidated Bank, 38; L. R. 
Ch. Div. 238, 249. 

“A joint venture in this respect differs from a 
partnership, and the claim that Brooks had such 
authority must be grounded upon evidence that 
it was given to him. There is no such evijdence. 
It is true that he was to manage the account, 
but his management was to be for thq joint 
venture.” 


In the case of Bond vs. O’Donnell, 205 Iowa 902, the 
court states: 

“A joint adventure is a limited partnership, 
not limited in a statutory sense as to liajbility, 
but as to scope and duration.” 
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In 33 C. J. S71, Sec. 99, the following is found: 

‘‘As to third persons who deal with a joint 

adventurer in good faith and without knowledge 

of any limitation upon his authority, the law 

presumes him to have been given power to bind 

his associates by such contracts as are reasonably 

necessarv to carrv on the business in which the 

joint adventurers are engaged, and they become 

liable upon such contracts, notwithstanding they 

may have expressly agreed amongst themselves 

that thev should not be liable. But he cannot 
%> 

bind his associates by contracts made outside 
of the scope of the business in which they are 
engaged, or by contracts made for his individual 
benefit.” 

Applying this rule to a joint adventure in the purchase 
of real estate, it would seem that the syndicate, as it is 
frequently termed, would be liable for repairs to the 
property ordered by a member or other expenses incurred 
in the management of the property or its ultimate resale. 
This is the business of the joint adventurer. 

We can not, however, conceive upon what theory 
after the joint adventure has been entered upon in 
good faith by four parties who have each advanced the 
full amount necessary to complete the transaction, it 
could be claimed that one of these parties who had 
misapplied a portion of the funds contributed by his 
associates had implied authority to bind them without 
notice, either by borrowing the money from a stranger, 
or by selling shares in the transaction to a person who 
bv that act would become one of the co-adventurers. 

Harris vs. Morse, Fed. 2d 109: While this case dealt 
with a joint adventure in stock, rather than in real 
estate, the opinion is most illuminating. The suit was 
brought by Harris against Morse on a claim to impress 
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a trust in a co-adventure with defendant in respect to 
the acquisition of stock of the Addressograph Company. 

The associates in this co-adventure were, in j addition 
to the defendant, one Russell, deceased, Woods and 
Rogers. The plaintiff claimed that because ojf certain 
dealings between himself and the deceased Russell and the 
initiation of the transaction by him under ani original 
option taken by him (plaintiff), he was entitled to a 
share in the transaction. It appeared that Mjorse had 
no knowledge of any fiduciary relationship between the 
plaintiff and Russell. 

The court states: I 

i 

“Morse was brought into the situation by 
Russell, without, so far as Harris wjas con¬ 
cerned, any basis for any limitation iii equity 
or fair dealing on his freedom of action.” 

The court further states (113): j 

“Concededly, there was not any Contract 
relation between Harris and Morse, anjd it is, 
therefore, necessary to determine whether any 
direct relationship of a fiduciary nature between 
Harris and the defendant Morse has been made 
out. 

“Each case in which a co-adventure is claimed 
and a trust is sought to be declared against a 
defendant depends of course for its result on its 
own facts, and owing to the multifariou^ness of 
facts, no case of co-adventure rises higher j than a 
persuasive precedent for another. 

“1 have read the authorities dealing wjith co¬ 
adventure which have been cited to me j in the 
briefs of counsel in this case with care, | and I 
think that there is a lowest common denominator 
to all such of them as 1 should be willing to 
consider to have been correctly decided. 

“The common denominator to which jl refer 
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is that any defendant against whom relief has 
been granted, has from his first connection with 
the co-adventure, or with the situation that has 
eventuated into the co-adventure, occupied know¬ 
ingly and consciously toward the successful 
plaintiff some kind of relationship in which 
equity recognizes fiduciary obligations. 

“Indeed, this principle seems to be admitted 
by the plaintiff in the thirteenth paragraph of his 
complaint wherein he explains his omission of 
Woods and Rogers as parties defendant thereto.” 

It is obvious that the omission of Peyser and Ghiselli 
in the present case is an exact parallel to the omission 
of Woods and Rogers as defendants in the case just 
cited, and that the trial court having found that Maury 
was without knowledge of the transaction between 
McLean and the plaintiff, and of the payment of her 
money to the Title Company, there was no fiduciary 
obligation of the appellee to appellant. 

IV. 

Agency Is Not Imputed as Between Joint Adventurers 
in Their Transactions Inter Sese. 

The doctrine of agency in such transactions applies 
to the dealings between an association or a partnership 
and some third person, and has no relation to the 
dealings of one party with the other. In this case the 
contention of the plaintiff, if correct, is that she was 
one of the members of the joint adventure. 

In the case of Harber vs. Graham, 105 N. J. L. 203, 
the court states: 

“Taking up the ‘common enterprise’ point, we 
think the learned trial judge lost sight of the 
fact that this principle, resting as it does, upon 
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the relation of agency existing inter ses$ among 
persons engaged in a joint or common enterprise, 
is applicable only as regards third persons not 
parties to such enterprise.” 

I 

i 

! 

See also Keyes vs. Nims, 43 Cal. Apps. 1; Be^nitt vs. 
South, etc. Co., 213 Fed. 378; Cain vs. Hubble, |1S4 Ky. 
38; Hege vs. Tilford, 37 N. Y. S. 751; Smith vs. Bank, 
135 N. Y. S. 385; and Cooper vs. Frierson, 4jS Miss. 
300. In the latter it was held that in the ctlse of a 
person making a crop on joint adventure, the dwner of 
land has no authority to pledge the crop for his own 
debt. On this point see also 33 C. J. S73. 

We, therefore submit that the decree dismissing the 
bill of complaint should be affirmed. 

Respectfully submitted, 

RALPH P. BARNARD, j 
WILLIAM E. RICHARDSON* 

Attorneys for Appellee. 
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